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SUMMARY

The Criminal Procedure Act 51 of 1977 provides for private 
prosecution and the process to be followed in instituting such 
proceedings. While private prosecutions are rare in South Africa, 
the few prosecutions that were instituted reveal lax mechanisms 
that allow for abuse or potential abuse of the process. The key 
problem, it is submitted, is the ease with which such a prosecution 
may be instituted and the apparent lack of judicial oversight at the 
beginning of the process. To illustrate the significance of this lack 
of judicial oversight, the South African approach is compared with 
that of the United Kingdom where private prosecution may only be 
instituted by application in a magistrates’ court, thereby enabling a 
judicial officer to assess the case before it commences. Following 
a discussion on the implications of the lack of judicial oversight, 
it is recommended that mechanisms be introduced to ensure 
proper judicial oversight right at the beginning of the process as 
the current approach that requires of the accused persons to 
approach the court after the process has been instituted is a fertile 
ground for abuse of the process. It is expressly recommended that 
the clerk of the court should be required and equipped to conduct 
a preliminary assessment regarding the presence or otherwise of 
the jurisdictional requirements, especially those administrative in 
nature. In terms of the recommendation, the registrar is excluded 
because the recommendation proposes that the process should 
commence in the magistrates’ court. As an additional measure, 
it is recommended that a judicial officer should assess the 
prosecution for its soundness in law as well as for compliance 
with the substantive jurisdictional requirements. Put differently, 
it is suggested that private prosecution in South Africa should 
commence by application in the magistrates’ court in a manner 
similar to the process in the United Kingdom.
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1.	 INTRODUCTION AND CONTEXTUAL BACKGROUND
In South Africa, the prosecution of crime is the responsibility of the National 
Prosecuting Authority (NPA), a public institution established for this purpose 
in adherence to the provisions of the Constitution of the Republic of South 
Africa, 1996 (hereafter the Constitution). The Constitution, after proclaiming 
that “[t]here is a single national prosecuting authority in the Republic,”1 goes 
on to outline how such authority is established,2 staffed3 and then provides for 
its mandate and powers.4 The National Prosecuting Authority Act5 (hereafter 
the NPA Act) was introduced to give effect to this constitutional injunction 
and it provides more detail regarding the structure, role and functions of the 
prosecuting authority. In broad terms, it can be said that the prosecution of 
crime in South Africa is the responsibility of the NPA and, cementing this 
approach to prosecution, the Constitution and the NPA Act do not envisage 
private prosecution. Jealously guarding the NPA’s prosecutorial authority and 
powers, the closest the NPA Act gets in opening the door to some participation 
by individuals not in the employ of the NPA is by permitting outsourcing in 
terms of section 38 of the NPA Act.6 In terms of this section, the National 
Director of Public Prosecutions (DPP) may “engage, under agreements in 
writing, persons having suitable qualifications and experience to perform 
services in specific cases.” It should be stated outright that this is not private 
prosecution.

The silence of the Constitution and the NPA Act on private prosecution, 
however, does not mean that private prosecution is not permitted in South 
Africa. The Criminal Procedure Act7 (hereafter the CPA) makes provision 
for private prosecution. Private prosecution refers to criminal proceedings 
instituted and conducted by a private party8 instead of a public institution 
responsible for the prosecution of crime. The private party may conduct the 

1	 Constitution, 1996:sec. 179(1)
2	 Constitution:sec. 179(1).
3	 Constitution:sec. 179(1)(a)-(b). 
4	 Section 179(5) of the Constitution outlines the powers and responsibilities of the 

National Director of Public Prosecutions.
5	 Act 32/1998.
6	 See Tshehla 2016 for a discussion of the scope and parameters of this section.
7	 Act 51/1977. Secs. 7-17 of the CPA are devoted to private prosecution in general. 

To answer the question as to who may prosecute privately, the scheme of this 
section may be summarised as providing for prosecution by private persons and 
certain statutorily authorised public bodies. The rest of the sections deal with 
ancillary and/or administrative issues.

8	 In some jurisdictions such as the United Kingdom, the private prosecutor could 
be a natural person or a juristic person while, in South Africa, it is restricted to 
natural persons. See sec. 6 of the Prosecution of Offences Act of 1985 (UK) and 
sec. 7 of the CPA (RSA), Barclays Zimbabwe Nominees (Pvt) Ltd. v Black [1990] 
2 All SA 576 (A) and National Society for the Prevention of Cruelty to Animals 
v Minister of Justice and Constitutional Development  and Another (Corruption 
Watch as amicus curiae) 2017 (4) BCLR 517 (CC). 
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proceedings personally or through a legal representative.9 It is an exception 
to the general norm that, in countries like South Africa, the prosecution of 
crime is the responsibility of the state. It serves the needs of justice where, for 
one reason or another, the state is unable or unwilling to prosecute a person 
who has committed a crime. It has been described as “a useful constitutional 
safeguard against capricious, corrupt or biased failure or refusal of those 
authorities to prosecute offenders against the criminal law.”10 It has also been 
described as “a valuable constitutional safeguard against inertia or partiality 
on the part of authority.”11 These justifications of private prosecution suggest 
that the ability of private parties to institute private prosecution serves the 
purpose of protecting the victims of crime and, by extension, society at large 
by pursuing justice even where the authorities may not have the appetite for 
a prosecution for nefarious reasons such as corruption and bias. It also fills 
the gap in situations where the lack of action on the part of authorities could 
be based on their inability or unwillingness to institute such proceedings for 
legitimate reasons such as prioritisation in terms of the authority’s prosecutorial 
policy.12 It has further been suggested that private prosecution serves the 
purpose of “indirectly accommodating or satisfying in a non-personal manner 
man’s primitive but perhaps natural urge to seek retribution.”13

It is, therefore, not surprising that justice systems worldwide make provision 
for private prosecution. While there seem to be sound reasons for private 
prosecution as an instrument to serve justice, there are also considerable 
dangers inherent in this process. Prominent among these dangers is the 
possibility of the process being abused for ulterior purposes. There is 
therefore a need for vigilance. The CPA, the applicable statute in South Africa, 
hardly does justice to this important process; a process with the potential to 
strengthen the criminal justice system, on the one hand, but also amenable 
to abuse, on the other. It is fair to state that the provisions of the CPA hardly 
provide the security net necessary for the protection of those who may be 
subjected to private prosecution. Similarly, the same statute does not seem to 
provide those who may wish to prosecute privately with the necessary and/or 

9	 In the United Kingdom, private prosecution is provided for in sec. 6 of the 
Prosecution of Offences Act of 1985 and, unlike in South Africa, private prosecution 
is not restricted to natural persons. 

10	 These words appear in the judgment of Lord Wilson in R (on the application of 
Gujra) (FC) (Appellant) v Crown Prosecution Service (Respondent) [2012] UKSC 
52:par. 27, who in turn, attributed the description to Lord Wilberforce in the earlier 
case of Gouriet v Union of Post Office Workers ([1978] AC 435).

11	 R (on the application of Gujra) (FC) (Appellant) v Crown Prosecution Service 
(Respondent) [2012] UKSC 52:par. 27.

12	 South Africa and the United Kingdom, the two jurisdictions discussed in this 
paper, serve as examples of countries where the responsible authorities are not 
obliged to prosecute even if there is a prima facie case. In both jurisdictions, the 
prosecuting authorities are authorised to decline to prosecute for reasons other 
than insufficiency of evidence. See point 4(c) of the National Prosecuting Policy in 
respect of South Africa and point 4.4 of the Code for Crown Prosecutors in respect 
of the UK available at https://www.cps.gov.uk/publication/code-crown-prosecutors 
(accessed on 18 October 2023).

13	 Van der Merwe 2016:51.

https://www.cps.gov.uk/publication/code-crown-prosecutors
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adequate mechanisms to do so. A good example in this regard is the provision 
that only natural persons and some authorised public bodies14 may conduct 
private prosecution.15 The implications of this legislative scheme is that juristic 
persons may not conduct private prosecution16 and the obvious disadvantage 
is that this deprives corporate bodies and other juristic persons – such as non-
governmental organisations – of an avenue to pursue wrongdoers through 
private prosecution in the event the state declines to prosecute. The other 
side of the coin, however, is the legitimate concern that opening the net of 
private prosecution too wide may render the process open to abuse. This is 
not an insignificant concern given the nature of boardroom battles and political 
infighting that find their way into the criminal court even within the current 
legislative framework.17 Added to this, there is also a concern that private 
prosecution enables those with deep pockets to exploit the vulnerable through 
the criminal justice system.18 A balance has to be struck somewhere and, it 
is submitted, that such balance lies in the tightening of the legislative regime 
such that only meritorious private prosecutions find their way into the criminal 
court. This is the central submission in this discussion.

This paper focuses on the status of private prosecution in South Africa 
and starts from the premise that there is an obvious need for law reform in 
this regard if private prosecution is to reach its potential. Its potential would be 
to serve as an instrument available to those aggrieved but unable to get the 
necessary assistance from the state and, at the same time, ensuring that there 
is a robust regulatory mechanism to eliminate, or at least minimise, abuse 
of the process. The practice of the United Kingdom (UK) is compared with 
that of South Africa because the UK’s private prosecution system is relatively 
developed and, among other things, provides a significant safety net in the 

14	 Some public bodies such as municipalities enjoy the authority to prosecute and 
such authority is bestowed on them by the statute.

15	 As the court stated in National Society for the Prevention of Cruelty to Animals v 
Minister of Justice and Constitutional Development and Another 2017 (4) BCLR 
517 (CC):par. 31, “[t]he power of prosecution takes three forms in our current legal 
regime: State, statutory, and on certificate nolle prosequi.”

16	 That a juristic person may not institute private prosecution was settled in 
Barclays Zimbabwe Nominees (Pvt) Ltd. v Black [1990] 2 All SA 576 (A) and the 
Constitutional Court declined to decide this issue in the case of National Society 
for the Prevention of Cruelty to Animals v Minister of Justice and Constitutional 
Development and Another (Corruption Watch as amicus curiae) 2017 (4) BCLR 
517 (CC). This was because such decision on the issue was not justified on the 
facts, but the court did leave the door open for future challenges (see par. 64 of 
the judgment). 

17	 Zuma v Downer and Another (788/2023) [2023] ZASCA 132 (13 October 2023) is 
a good example of how, even within the current legislative framework, a politician 
was still able to abuse the process giving support to the concern that opening the 
process to juristic persons which would include political parties might increase the 
potential for abuse.

18	 For example, in the context of the United Kingdom, De Than and Elvin have 
argued that private prosecution should be abolished for, among others, this very 
reason. See De Than & Elvin 2019:34.
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process.19 As it will be submitted later herein, one of the main ingredients of 
the private prosecution process should be a strict and fair regulatory regime 
that serves as the doorkeeper to the process. This is because one of the key 
problems with private prosecution in South Africa is that the commencement 
of the process is unjustifiably too easy. The commencement of private 
prosecution is a purely administrative process without any judicial oversight. 
In the UK, however, a private prosecution is preceded by an application to the 
magistrates’ court where a magistrate assesses the case.20

The discussion below is divided into three parts. The first part is this 
introduction which provides a broad overview of private prosecution and a 
contextual background. The second part provides a summary of the private 
prosecution processes in South Africa and the UK. The third part contains 
an analysis of the South African approach and its shortcomings using the 
UK approach as an example of a better, just, and balanced approach. In 
conclusion, the fourth part, it is submitted that South Africa is in need of legal 
reform regarding private prosecution, but the more pressing need is to effect 
urgent amendments to the CPA so as to prevent abuse of the process while 
the broader reforms, also necessary but not as urgent, are being pursued.

2.	 PRIVATE PROSECUTION AS A SAFETY VALVE
One of the dominant features of criminal justice systems worldwide is that the 
state takes responsibility for the prosecution of crime. The state does this as 
a representative of the public. This notion is best captured in some states in 
the United States of America where cases are described as “The People v 
X”.21 While in jurisdictions such as South Africa the description is “State v X”, 
the fundamental basis for the descriptions remains the same, namely: it is the 
state acting on behalf of the people that bears the responsibility to conduct 
prosecution whenever a crime has been committed. However, the practice 
of bestowing prosecutorial authority on the state, entrenched and attractive 
as it seems, is a relatively new development. In the past, the prosecution of 
offences fell to private individuals.22

The developments in the UK are particularly instructive regarding public 
prosecution and its parallel existence with private prosecution. In fact, this 
discussion seeks to compare and contrast the UK and South Africa principally 
because the two countries approach private prosecution from two different 

19	 Saying that the system is relatively developed in no way suggests that it is 
perfect. It has its own problems and in 2020, a report of Parliament was produced 
recommending changes to the system in order to strengthen safeguards against 
abuse of private prosecution. Significantly, that report proposes more powers 
of the Director’s office in the private prosecution process and introduction of 
norms and standards for private prosecutions (See House of Commons Justice 
Committee: 2020). 

20	 See the case of R (Johnson) v Westminster Magistrates’ Court [2019] EWHC 
1709 (Admin):par. 7 where the court affirmed this approach.

21	 One prominent example is The People v Simpson, 43 Cal.2d 553.
22	 For an outline of the history of private prosecution, see Edmonds & Jugnarain 

2016.
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(or even opposing) ends. In the UK, private prosecution is a right that every 
individual enjoys and individuals may institute private prosecutions without any 
involvement of the Crown Prosecution Service or even any involvement of the 
authorities usually involved in the investigation and prosecution of crime such 
as the police. The converse applies in South Africa. To start with, it is doubtful 
if individuals enjoy a right to institute private prosecution in South Africa even 
though convincing arguments have been made to that effect.23 As explained 
above, the Constitution and the NPA Act clearly make the prosecution of 
crime in South Africa the responsibility of the NPA24 and there is no mention 
of private prosecution in either the Constitution or the enabling statute (i.e. 
the NPA Act). To the extent that private prosecution qualifies as a right, such 
right could only ever arise once the NPA has declined to prosecute. What is 
clear, however, is that private prosecution in South Africa is an exception to 
the general rule that the NPA is the institution vested with the authority and 
powers to prosecute crime. This is made clear in that, for private prosecution 
to even commence, the NPA must have been approached first and only if the 
NPA declined to prosecute can private prosecution be instituted.25

The difference between South Africa’s approach and the UK’s is an 
interesting one given that South Africa inherited its criminal justice system from 
England.26 In fact, it was the English who, being unfamiliar with the Roman-
Dutch law which was the legal system in place when they colonised the 
Cape, decided to introduce the English criminal justice system to the colony.27 
However, it appears that the English never fully implemented their criminal 
justice system to the colony and one of the aspects not introduced was private 
prosecution. Thus, while prosecution was the responsibility of individuals in 
England at the time, the Cape Colony practised public prosecution28 and this 
is, apparently, the time when private prosecution became an exception as 
opposed to the norm – a position still maintained to this day. To appreciate 
the shortcomings of the private prosecution process in South Africa, it may 
be useful to conduct a short comparative overview of South Africa’s approach 
and that of the UK. This is the focus of the next two subheadings.

23	 For a persuasive argument to the effect that private prosecution is a right, see 
Mujuzi 2019. 

24	 Sec. 179 of the Constitution provides for the establishment of a single national 
prosecuting authority and this constitutional provision was actualised by the 
enactment of the NPA Act.

25	 See sec. 7(2)(b) of the CPA.
26	 Mujuzi 2019.
27	 Mujuzi 2019:134.
28	 Mujuzi 2019:136. As Mujuzi explained, “[t]he 1828 Ordinance on criminal 

procedure, which ‘adopted English criminal procedure’, made it clear that, in all 
cases, it was the public prosecutor who had the right to prosecute, and that it was 
only when he had decided to decline to exercise that right, that he was to issue a 
certificate authorising a private individual to institute a private prosecution” (Mujuzi 
2019:136).
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2.1	 Some attributes of private prosecution in South Africa
In South Africa, like many countries, prosecution was initially a responsibility 
of the victims of crime themselves albeit on the basis of indigenous law which 
subscribes to a system of justice different from what has become known as 
the Western justice system. It can, therefore, be safely assumed that the 
notion of public prosecution in its current format was unknown and, as a 
matter of fact, is still foreign to the indigenous justice system.29 Generally, 
trials would take place in communities mainly through the instrumentality of 
the traditional courts to which the concept of a public prosecutor did not apply. 
With the arrival of the colonial era accompanied by the introduction of the 
Roman-Dutch law and, later, the English law, the notion of a state imbued 
with authority to, among others, prosecute offences was introduced. Currently, 
South Africa has what has been described as a dual system of justice with 
some traditional communities using both the traditional justice system and the 
Western justice system.30 It is this Western justice system that this discussion 
focuses on because the issues dealt with here would probably not arise 
in the traditional justice system. Besides, the establishment of the NPA by 
the Constitution and the NPA Act does not affect the stature, structure and 
functions of the traditional courts.31 Even the CPA, the statute that regulates 
private prosecution, does not apply to traditional courts.32

The CPA provides for private prosecution in sections 7 to 17. For the 
purposes of this discussion, however, section 7 is the most important 
provision. In broad terms, section 7 empowers individuals to prosecute crime 
privately. The essence of the section is that it empowers victims of crime to 
institute private prosecution provided the state has declined to prosecute the 
alleged offenders. However, such prosecution may only be instituted if certain 
requirements are met. These include that the private prosecutor suffered 
substantial and peculiar injury as a result of the offence,33 the payment of 
security,34 and, of course, that the DPP must have issued a certificate nolle 
prosequi.35 The requirement that the private prosecutor must have obtained 

29	 Generally, see Church 2005:96 who pointed out that, prior to colonisation, there 
existed a system of indigenous law, but the colonisers disregarded it and opted for 
their own system of justice which they imported from their countries of origin. Also 
see Van Niekerk 2008:155-167 for an incisive account of the journey indigenous 
law had to travel.

30	 Rautenbach 2016:147 described it as a “dual system of mainstream courts and 
customary courts, co-existing and interconnected in many ways.”

31	 This issue has been left to other legislative mechanism and has been stuck in the 
legislative process from the time of the introduction of the current dispensation 
(1994) to date. It currently awaits the President’s signature. As Diala 2022 pointed 
out, it took “14 years of highly controversial amendments” before the Bill was 
approved by Parliament. For a broader discussion of the Traditional Courts Act 9 
of 2022 and its journey, see Soyapi 2014.

32	 For a discussion of the structure and functioning of traditional courts in criminal 
trials, see Theophilopoulos (ed.) 2020:78-80.

33	 CPA:sec. (7)(1)(a)
34	 CPA:sec. 9.
35	 CPA:sec. 7(2)(a).
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the certificate nolle prosequi is the clearest of indications that prosecuting 
crime is the exclusive role of the NPA and individuals may only embark on this 
activity if the NPA declines to prosecute.

Regarding the process of the issuing of the certificate nolle prosequi, the 
only requirement is that the DPP must have read the documents related to the 
offence before declining to prosecute.36 Basically, the DPP cannot make this 
decision without studying the case and the evidence that supports it. But that 
is where the DPP’s responsibility ends. An extreme example may illustrate 
how limited the role of the DPP in this regard is: If A were to submit a one-line 
statement to the effect that “B hit me” without any further detail, the DPP is not 
required in law to demand any more information before issuing the certificate 
nolle prosequi. Put differently, there is no requirement that the accused should 
indeed have some case to answer before the certificate is issued. As the court 
stated in Nundalal v Director of Public Prosecutions KZN and Others, “[a] 
certificate is quiet [sic] simply confirmation that the DPP declines to prosecute, 
nothing more nothing less.”37 Recently the Supreme Court of Appeal (SCA) 
has confirmed that the certificate is nothing more than simple evidence that 
the DPP declined to prosecute.38 This could not be as problematic if there 
were other safeguards after the certificate leaves the office of the DPP but 
there are none. Basically, armed with this certificate, the private prosecutor 
has full authority to institute a prosecution provided that the other jurisdictional 
requirements – mainly administrative in nature – are met.39 The upshot of 
this is that the only remaining role for the DPP to get involved in the case 
is if the accused pleads guilty in which case such prosecution should be 
taken over by the state.40 This is significant because it also means that the 
DPP has no quality control over the process and may not intervene even if 
the private prosecution is, for example, detrimental to the administration of 
justice.41 An example would be where the private prosecution interferes with 

36	 CPA:sec. 7(2)(a).
37	 Nundalal v Director of Public Prosecutions KZN and Others (AR723/2014) [2015] 

ZAKZPHC 25 (8 May 2015):par 19. Also see Polovin v The Director of Public 
Prosecutions and Others (1230/2022) [2024] ZASCA 140 (17 October 2024) where 
the court in par. 20 stated that “the certificate is nothing more than a document that 
certifies that the DPP has seen the statements or affidavits on which the charge is 
based, and that he/she declines to prosecute at the instance of the State, ‘nothing 
more nothing less’.”

38	 Polovin v The Director of Public Prosecutions and Others:par. 20. The upshot is 
that the DPP would have applied his/her mind to the decision whether to prosecute 
or not and made the decision not to prosecute. The court in Polovin has decided 
that the issuing of the certificate itself must be distinguished from the decision 
not to prosecute. The latter is reviewable while the former is not. See Polovin 
case:par. 20. 

39	 E.g. payment of the security amount in compliance with sec. 9 of the CPA.
40	 Sec. 12(2) of the CPA states: “Where the prosecution is instituted under sec. 7(1) 

and the accused pleads guilty to the charge, the prosecution shall be continued at 
the instance of the State.”

41	 The significance of this point should become clearer when the approach of the UK 
to private prosecution is discussed. Suffice it to state that in the UK the Director is 
empowered to intervene and to end the proceedings in such situations.
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or jeopardises other cases or even if the prosecution is meant to intimidate or 
harass witnesses in an ongoing trial.

Section 13 of the CPA provides for the intervention of the DPP. However, 
this power to intervene seems to be of little value. This is for two reasons: the 
first is that such intervention may only take place after the private prosecution 
process has started. This is apparent from the wording of the section which 
states that such intervention may be “in order that a prosecution for the 
offence in question may be instituted or, as the case may be, continued at the 
instance of the State.”42 The wording of the section, it is submitted, envisages 
a situation where the private prosecutor may already be in possession of the 
certificate nolle prosequi but not having instituted the proceedings yet. In that 
situation, the intervention of the DPP would be for the purposes of instituting 
the proceedings. The section also envisages an intervention of the DPP in a 
situation where the prosecution has already been instituted and, in that case, 
the purpose of the intervention would be for the prosecution to proceed at 
the instance of the state. What seems confusing about this section, however, 
is that it seems to suggest that whether the intervention is for the purposes 
of instituting or continuing with the prosecution at the instance of the state, 
the DPP has to apply to court for the permission to do so. This, it seems, 
would not make sense in a situation where the private prosecutor has not yet 
instituted the proceedings.

What is also interesting about the wording of this section is that when the 
DPP makes such an application, the court is obliged to make such an order.43 
This is because the section is worded in peremptory terms by stating that 
“the court shall make such an order”. The obvious question may be: if the 
only option available to the court is to grant “such an order” as the section 
states, what is the point of the DPP having to “apply by motion”? Why not just 
notify the court of the DPP’s intention? A related point worth noting regarding 
the DPP’s possible intervention is that such intervention may only be for the 

42	 CPA:sec. 13
43	 The court, in North Western Dense Concrete CC v Director of Public Prosecutions 

(Western Cape) 1999 SACR 669 (C), seemed to hold the view that the court 
before which a private prosecution is conducted may reject an application by the 
DPP to take over the proceedings. Mujuzi’s disagreement with the court’s view is 
both convincing and forceful when he argued that “the court seems to suggest that 
in the DPP’s application to take over a private prosecution, he has to show cause 
why he or she should intervene; failing that, the application may be rejected. There 
are at least three reasons why the court’s interpretation of section 13 above is 
disputable. First, section 13 provides that once an application is brought, the court 
has no alternative but to allow the DPP to intervene. The word used is ‘shall’ as 
opposed to ‘may.’ The drafting history of the 1977 Act shows that Parliament was 
of the view that when the word ‘shall’ is used, ‘the court is obliged’ to do what 
the section in question requires. The DPP does not even have to consult with 
the private prosecutor. Secondly, the drafting history of section 13 shows that 
the intention of the legislature was to make it clear that the DPP was not to seek 
the court’s permission before taking over a private prosecution. Thirdly, earlier 
jurisprudence does not support the court’s reasoning. This jurisprudence makes 
it clear that neither the court, nor the private prosecutor can stop the DPP from 
taking over a private prosecution.” Mujuzi 2019:150-151.
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purposes of instituting or proceeding with the private prosecution. The section 
does not seem to envisage a situation where the DPP may intervene for the 
purposes of discontinuing the proceedings. It has been suggested, however, 
that the wording of the section may allow for the DPP to intervene in order to 
stop such prosecution but, it is submitted, this approach may prove to be too 
precarious a ground given the clear wording of the statutory provision which 
states the purpose of the DPP’s intervention as “in order that a prosecution for 
the offence in question may be instituted or, as the case may be, continued 
at the instance of the State.”44 If the legislature intended to grant the DPP the 
power to intervene in order to stop the private prosecution, it is submitted, this 
position would have been made clear in the section.45

If the correct interpretation is that the DPP is precluded from intervening 
for the purposes of stopping the proceedings, then there may possibly be a 
bigger problem still in that private prosecution proceedings may jeopardise 
the workings of the criminal justice system. An example would be where the 
private prosecution proceedings threaten to sabotage an ongoing trial or 
investigation. To illustrate this point: the DPP or any public prosecutor has to 
adhere to the NPA’s prosecutorial policy46 and, in terms of this policy, prospects 
of success is not the only consideration in deciding whether to proceed with 
prosecution or not. There is also public interest consideration47 and the 
private prosecutor would not be required to take public interest into account in 
deciding whether or not to proceed with a private prosecution. Added to this, 
the same NPA policy also gives some guidance regarding which courts the 
case should be tried in. The private prosecutor, however, is not subject to such 
stipulations. For example, there is nothing that prevents the private prosecutor 
from instituting the proceedings in the High Court or the regional court even 
in a situation where the magistrates’ court (district) has jurisdiction.48 In fact, 
such a step is legally permissible because the private prosecutor may institute 
the proceedings “in any court competent to try that offence.”49 Basically, within 
the area of jurisdiction of any provincial division of the High Court, the private 
prosecutor is spoilt for choice whether to institute the proceedings in the 
magistrates’ court (district), regional court or the High Court even in cases 
where all these courts have jurisdiction in respect of the specific offence. In 
Nundalal, where the private prosecutor chose to institute proceedings in the 
regional court while the magistrates’ court (district) also had jurisdiction, the 
court observed that “[b]y filing in the regional court the private prosecutor 

44	 CPA:sec. 13.
45	 As it will be shown later, in the UK the Director is permitted to take over the 

proceedings even if that is for the sole purpose of stopping such prosecution.
46	 NPA 2013.
47	 Point 3(C) of the NPA Policy states that: “Once a prosecutor is satisfied that there is 

sufficient evidence to provide a reasonable prospect of a conviction, a prosecution 
should normally follow, unless public interest demands otherwise (NPA 2013).

48	 This is because, ordinarily, the higher courts enjoy concurrent jurisdiction with the 
lower courts. As an example, if the charge is that of common assault – to use one 
of the minor offences to make the point – the private prosecutor may still choose 
to institute the proceedings in the High Court.

49	 Sec. 7(1) of the CPA.
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seeks to elevate the seriousness of the matter unjustifiably for reasons best 
known to himself, and at unnecessary costs to the administration of justice.”50

The issue of jurisdiction and how it applies to private prosecution is 
potentially one of the key challenges to the criminal justice system in the event 
such prosecutions increase in frequency in the future. It has not become a 
serious problem yet probably because of the rarity of these prosecutions but, 
as the case of Nundalal51 shows, leaving it entirely to the private prosecutor to 
decide which court to institute the proceedings in is not ideal. This issue has to 
be understood in the context of how the courts currently manage the division 
of labour among themselves. Ordinarily, the higher courts are reserved 
for serious offences and cases where the sentence is likely to exceed the 
jurisdiction of the magistrates’ court (district) with the result that even though 
the High Court has jurisdiction to deal with all offences, it is spared from dealing 
with less serious offences. This works well because accused persons usually 
make their first appearance (after arrest) in the magistrates’ court (district).

It is clear that a private prosecution is not likely to be covered in this practice, 
principally because the process can only commence by way of summons. 
There is no need for the accused to appear in court for any other reason than 
the trial itself. This can be contrasted with public prosecution which, in most 
cases, start with an arrest of the suspect thereby triggering the provisions of 
the CPA to the effect that the arrestee must appear in court before the expiry of 
48 hours.52 When an accused appears in court by virtue of arrest, the process 
is much easier because they make such appearance in the magistrates’ court. 
The same would apply if such an accused appears on the basis of any of the 
other methods of securing court attendance. In other words, the chances of 
an accused person making their first appearance in the High Court can be 
said to be non-existent. This approach, obviously, makes the management 
of caseload among the courts easier. However, it would not be applicable to 
private prosecutions where, as it played out in Nundalal,53 the accused may 
approach a higher court even if a lower court also has jurisdiction in respect 
of the offence in question. It seems the higher court in which the private 
prosecution is instituted under such circumstances cannot do anything about 
the situation beyond expressing disapproval. While the same may be said 
about public prosecution, the point becomes important because – in private 
prosecution – it is a private person versus another. Where the NPA would be 
restrained from taking a case to the higher court by sheer professionalism or 
demands of office, the same cannot be said of a private prosecutor. In other 
words, the choice of forum by the private prosecutor may also be part of the 
vindictiveness or vexatiousness where these are applicable.54

50	 Nundalal v Director of Public Prosecutions KZN and Others (AR723/2014) [2015] 
ZAKZPHC 25 (8 May 2015):par. 66.

51	 CPA:sec. 7(1).
52	 Sec. 50(1)(c) of the CPA requires that an arrestee must be brought before court as 

soon as possible but not later than 48 hours after the arrest. This is to give effect 
to the right contained in sec. 35(1)(d) of the Constitution.

53	 CPA:sec. 7(1).
54	 One needs not go further than Nundalal to see how private prosecutions 

sometimes play out.
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The issue of jurisdiction just accentuates the apparent paralysis of the NPA 
in private prosecutions even though such prosecutions are likely to impact on 
the criminal justice system. It could well be argued (reasonably so, it should 
be added) that as the NPA has no meaningful role in private prosecution, its 
apparent paralysis needs not be a concern. Here a lesson could be learned 
from the UK where the prosecution can put an end to a prosecution because 
the administration of justice requires or justifies such a step. An obvious 
example could be where the private prosecution frustrates the smooth running 
of the criminal justice system. Suppose X has turned a state witness against 
Y and Z who are his co-accused. Then Z institutes private prosecution against 
X the prosecution of which would frustrate the main investigations and/or trial 
against Y and Z. That aside, without a meaningful role played by the NPA in 
private prosecution, it remains for the court to manage the private prosecution 
process. Indeed, the court has shown its ability and willingness to do so in 
several cases. The court has the power to evaluate the case and, where 
necessary, stay the private prosecution.55 This, however, is cold comfort for 
those subjected to private prosecution as the court’s intervention in this form 
is likely to come after some harm has already been done. In President of 
the Republic of South Africa v Zuma and Others, the court summed up the 
possible predicament of the accused in a private prosecution in the absence 
of the avenue of mounting a frontal challenge against it thus:

[I]n appropriate circumstances, the interest of justice may be better 
served by allowing a frontal challenge than subjecting an accused 
person to an unlawful and unconstitutional prosecution. Unless they 
brought a frontal challenge, the accused in Moyo would have endured a 
criminal trial on charges which would later be declared unconstitutional 
and if convicted, sentenced. Unless they were allowed bail pending 
appeal, given the considerable length of time it takes for appeals to 
reach and be determined by the Constitutional Court, the injustice that 
would have resulted if their frontal challenge was disallowed would 
be irreversible.56

In some instances, the accused are able to approach the court in order 
to stop the process before first appearance in court57 while, in others, the 
prosecution only gets stopped after the accused’s appearance (or even 
several appearances) in court and having borne the inconveniences inherent 

55	 This happened in cases such as Solomon  v  Magistrate, Pretoria  1950 (3) SA 
603  (T), later in Nundalal v Director of Public Prosecutions KZN and Others 
(AR723/2014) [2015] ZAKZPHC 25 (8 May 2015) and President of the Republic 
of South Africa v Zuma and Others [2023] 3 All SA 853 (GJ) (5 July 2023).

56	 President of the Republic of South Africa v Zuma:par. 78.
57	 Mr Ramaphosa, the President of the Republic of South Africa – facing a charge 

instituted by his predecessor, Mr Zuma – was able to avoid appearance in court 
by instituting proceedings challenging the private prosecution. See President of 
the Republic of South Africa v Zuma and Others [2023] 3 All SA 853 (GJ) (5 July 
2023).
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in criminal trials.58 All things considered, therefore, it can be said that the 
accused in a private prosecution is considerably exposed to abuse as the 
available protection mechanisms seem awfully inadequate.

2.2	 Some attributes of private prosecution in the UK
It was not until 1985 that the UK introduced the system of public prosecutions 
through one authority in an organised fashion. Before this, the UK’s approach 
to prosecution of crime was dominated by private prosecutions even though 
some cases were prosecuted by some functionaries of the state. Lord Wilson 
explained the situation thus:

Until late in the 19th century prosecutions were brought almost entirely 
by the victims of the alleged crimes or, if they were dead, by their 
kinsmen. Local parish constables, not organised on any national or 
even regional basis and not even paid, sometimes helped the victims 
to prosecute. By about 1730, if they could afford it, prosecutors and 
defendants sometimes engaged lawyers to represent them. At around 
the same time associations of people with a common, sectional, 
interest in prosecuting particular felonies sprang up in order to conduct 
prosecutions on behalf of their members.59

In order to uniformalise the approach to prosecution, an investigation was 
conducted by the Royal Commission on Criminal Procedure established in 
198160 and it was the outcome of this investigation that led to the introduction 
in 1985 of the Prosecution of Offences Act (hereafter the POA). It is clear that 
the UK’s approach departs from the premise that private prosecution is a right 
enjoyed by every individual.61 Basically, a victim of crime may decide whether 
to prosecute the offence privately or through the Crown Prosecution Service. 
The Crown Prosecution Service does not even have to be informed about 
the private prosecution. Private prosecution is provided for in section 6 of the 
POA. The section has only two short subsections.62 Section 6(1) confirms that 

58	 This happened to Adv. Downer and Ms Maughan facing criminal charges instituted 
by the former President of the Republic of South Africa, Mr Zuma. See Maughan 
v Zuma and Others [2023] 3 All SA 484 (KZP).

59	 R (on the application of Gujra) (FC) (Appellant) v Crown Prosecution Service 
(Respondent) [2012] UKSC 52:par. 11.

60	 R (on the application of Gujra) (FC) (Appellant) v Crown Prosecution Service 
(Respondent) [2012] UKSC 52:par. 16.

61	 This is clear from the wording of sec. 6(1) of the POA which provides that “nothing 
in this Part shall preclude any person from instituting any criminal proceedings or 
conducting any criminal proceedings to which the Director’s duty to take over the 
conduct of proceedings does not apply.”

62	 Sec. 6 of the POA is titled “Prosecutions instituted and conducted otherwise than 
by the Service” and states that: “(1) Subject to subsection (2) below, nothing in 
this Part shall preclude any person from instituting any criminal proceedings or 
conducting any criminal proceedings to which the Director’s duty to take over 
the conduct of proceedings does not apply. (2) Where criminal proceedings are 
instituted in circumstances in which the Director is not under a duty to take over 
their conduct, he may nevertheless do so at any stage.”
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the introduction of the statute does not affect any individual’s right to institute 
private prosecution in respect of offences where the Director63 does not have 
a duty to take over the conduct of the proceedings. Section 6(2) provides for 
circumstances under which the Director may intervene in private prosecution 
even if there is no such duty to take over the conduct of the proceedings.

One of the noteworthy attributes of private prosecution in the UK is 
that it is commenced through the magistrates’ court in that the private 
prosecutor is required to apply in order to embark on such prosecution. This 
is an obvious positive attribute because it entails that there is some judicial 
oversight regarding the merits of the case.64 As De Than and Elvin pointed 
out,65 further to the safeguarding role of the magistrate, there are two other 
important safeguards in the arsenal of the Director, namely consent, and 
power to intervene.

Consent applies when the private prosecutor seeks to prosecute an 
offence which has been classified as one requiring the consent of the Director 
before such prosecution may commence.66 Before such consent is granted, 
the private prosecutor is required to provide detailed information regarding 
the offence to the Director. A look at the list of the aspects that the information 
must cover shows, by sheer level of detail, that this category of cases is 
subjected to a deeper assessment before private prosecution may take 
place.67 The Director’s intervention, the additional layer of the safeguarding 
mechanism which is provided for in section 6(2) of the POA, enables the 
Director to intervene after the private prosecution has commenced for the 
purposes of taking over the prosecution either to proceed with it or to stop it. 
This is the mechanism that has proved contentious giving rise to a number of 
cases being brought against the Director. While there is a policy that regulates 
the circumstances under which the Director may intervene in the private 
prosecution process, there has been contestation about the appropriateness 
of such policy where it is seen as unjustifiably encroaching on an individual’s 
right to conduct private prosecution.68 Without going into the minute details of 
the contestation and its basis as it is not necessary for the purposes of this 
discussion, one of the thorny issues seems to be the Director’s power to take 

63	 “Director” in the section refers to the Director of Public Prosecutions. This is clear 
when sec. 6 is read together with sec. 1(1) of the POA. 

64	 See CrimPR 7.2; Magistrates’ Courts Act 1980 sec. 1; Johnson v Westminster 
Magistrates’ Court [2019] EWHC 1709 (Admin); R (Kay) v Leeds Magistrates’ 
Court [2006] EWHC 596 (Admin); R v West London Justices, ex parte Klahn 
[1979] 1 WLR 933.

65	 De Than & Elvin 2019:34-39.
66	 The list of the offences in respect of which the consent of the DPP or the Attorney 

General is required is on the Crown Prosecution Service’s website as Annexures 
1 & 2 of the Code for Crown Prosecutors under the title “Consents to Prosecute”, 
https://www.cps.gov.uk/legal-guidance/consents-prosecute (accessed on 15 
October 2023).

67	 See the required information on the Crown Prosecution Service’s website, https://
www.cps.gov.uk/legal-guidance/consents-prosecute (accessed on 15 October 
2023).

68	 See De Than and Elvin for a discussion of this issue and some of the leading 
cases decided in this regard.

https://www.cps.gov.uk/legal-guidance/consents-prosecute
https://www.cps.gov.uk/legal-guidance/consents-prosecute
https://www.cps.gov.uk/legal-guidance/consents-prosecute
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over the conduct of private prosecution in order to discontinue it.69 In short, 
while private prosecution is a right enjoyed by everyone in the UK, the Director 
is permitted to intervene in situations where, for example, the interests of 
justice would be better served by such intervention. Unsurprisingly, when 
the Director exercised this power, some private prosecutors took him to task 
by, usually, challenging the policy authorising such intervention. The issue, 
therefore, is not so much the power to intervene itself but how the Director 
intervenes and under what circumstances such intervention takes place.

3.	 FERTILE GROUND FOR ABUSE OF THE PROCESS?
This short exposition on both the South African approach and the UK 
approach to private prosecution shows that the practical difference between 
the two systems centres on the control mechanisms of the process and the 
locus standi of the private prosecutor. Regarding control mechanisms, the UK 
requires the private prosecutor to apply to the magistrates’ court for permission 
to commence with the prosecution while, in South Africa, there is no such 
requirement. In South Africa, it is sufficient that the DPP has declined to 
prosecute and issued a certificate to that effect. Further, in the UK system the 
DPP remains with the authority to intervene at any stage of the proceedings 
while, in South Africa, such possible intervention seems to be restricted to 
a situation where the NPA seeks to continue with the prosecution.70 This 
differs from the UK approach which over and above empowering the Director 
to intervene in order to proceed with the prosecution, it also empowers the 
Director to take over the conduct of the prosecution in order to stop it.

In South Africa, clearly, there is no requirement that the private prosecutor 
must show that the case has merit. In fact, it is fair to say that there exist 
no mechanisms at all to ensure that the prosecution is genuine before the 
process can be started. All that is required is that the authority responsible 
for prosecuting crimes must have declined to prosecute. Nothing more. This 
seems inadequate in the absence of the requirement that reasons for the 
decision must be included in the certificate. This point is not made to suggest 
that the provision of the reason for declining to prosecute would remedy the 
situation but to simply amplify the reality that even such bare minimum of 
information is not available at the point of the issuing of the private prosecution 

69	 Ironically, this very thorny issue is what seems to be the most effective safeguard 
against abuse of the private prosecution avenue, and it appears that South Africa 
may – among other things – need this provision or a similar provision if its private 
prosecution system is to be balanced, just, and relatively protected against abuse.

70	 In terms of sec. 13 of the CPA, “[a]n attorney-general or a local public prosecutor 
acting on the instructions of the attorney-general, may in respect of any private 
prosecution apply by motion to the court before which the private prosecution is 
pending to stop all further proceedings in the case in order that a prosecution for 
the offence in question may be instituted or, as the case may be, continued at the 
instance of the State, and the court shall make such an order.” From the wording 
of this section, it does not appear that there is any room for the NPA intervening 
for the purposes of stopping the prosecution.
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summons.71 An exaggerated example may help to show how problematic 
this approach is: A holds a grudge against B and seeks to somehow punish 
him. A goes to the police station to lay a fabricated charge of assault against 
B. The police compile a docket and are of the view that such an assault 
never occurred. When the police inform A of their conclusion, A insists that 
assault was committed and subsequently accuses the police of bias. The 
docket reaches the desk of a prosecutor who declines to prosecute. This, it 
is submitted, would enable A to demand the certificate nolle prosequi which, 
in turn, would enable A to institute private prosecution against B provided, of 
course, that all the administrative steps laid down by the CPA are met.

While this fictitious example may seem far-fetched, it does reveal one of 
the pitfalls inherent in the lack of an assessment of the merits before private 
prosecution is instituted. In fact, this is arguably what transpired in President 
of the Republic of South Africa v Zuma.72 In that case, the registrar of the 
High Court issued a private prosecution summons and, as the court found 
later, the issuing of the summons was unlawful for, among others, lack of 
compliance with the requirements of the applicable statutory provisions. 
First, no security for costs had been paid and, secondly, the certificate nolle 
prosequi was invalid. The approach of the registrar to the issuing process 
should be cause for alarm. In short, the registrar received the application and 
assessed it on the basis of the procedural requirements for the issuing of civil 
summons. This is perhaps an indication of the fact that private prosecutions 
do not happen regularly and court administrators do not have a process in 
place to deal with them.73 The court seemed to absolve the registrar in its 
judgment by stating that the responsibility to ensure compliance, in particular 
the requirement that security must be paid before summons is issued, lies 
with the private prosecutor as opposed to the registrar.74 Whether this is the 
correct understanding of the CPA, which is silent on the role of the registrar 
or clerk of the court, is doubtful to the extent that the interpretation seems to 
place the responsibility in the hands of a private prosecutor to the exclusion 
of the registrar.

The alternative interpretation may be that the registrar or clerk of the court 
has the responsibility to ensure that there is compliance before issuing or 
authorising the issuing of the summons. In other words, the registrar should 
have a duty to ensure that the basic requirements, such as the payment of a 

71	 It should be noted that, in South Africa, private prosecution can only commence 
on the basis of a summons or indictment (sec. 12 of the CPA). It is different from 
the UK where both arrest and summons are available means of securing the court 
attendance of the person to be prosecuted. 

72	 President of the Republic of South Africa v Zuma and Others [2023] 3 All SA 853 
(GJ) (5 July 2023).

73	 One well-known case of a successful private prosecution is Hendricks v 
Asmal where the private prosecutor instituted proceedings against the accused 
on a charge of murder. The accused was convicted and later unsuccessfully 
appealed (See Hendricks v Asmal [2021] A73-19 (WCC)). It has been observed 
that this is the only successful private prosecution in South Africa (See Thamm 
2022).

74	 President of the Republic of South Africa v Zuma:par. 123.
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security deposit and possession of the certificate nolle prosequi, are complied 
with. The court stated that requiring this of the registrar would “place a heavy 
burden on the Registrar beyond his duties”.75 The court continued by stating 
that “[t]he validity of the certificate may be disputed, as it is here, on grounds 
that call for the interpretation of the applicable statutory provision. The 
interpretation of statutory provisions is a judicial function.”76 The court’s view 
seems to underplay the role of the registrar in this process to the extent that it 
suggests that the registrar does not shoulder some responsibility of ensuring 
that there is compliance with the statutory jurisdictional requirements. It 
is submitted that, in approaching this issue, a distinction should be drawn 
between form and substance. In terms of form, what should be considered 
would include things such as whether the parties have been properly 
described, the required security amount has been deposited, the court has 
jurisdiction, and the certificate nolle prosequi has been acquired. Considering 
these issues does not seem to require a judicial mind.

As for substance, that is truly a judicial function and, perhaps, this is what 
the court had in mind but then somehow veered towards overstating the 
point. In this regard the issues would include whether the offence alleged is 
recognised in law, the private prosecutor has substantial and peculiar interest 
in the case, the certificate nolle prosequi is valid and whether the prosecution 
is an abuse of the court process or not. These are issues that require a 
judicial officer to consider and, obviously, fall outside the competence of the 
registrar or clerk of the court. When it comes to the certificate nolle prosequi, 
it seems both the registrar or clerk of the court and a judicial officer would 
have a role to play. The registrar’s role would be to ensure that the certificate 
nolle prosequi is valid on grounds such as whether it was issued by the DPP 
against the named accused and whether the certificate has not expired. 
These roles cannot be left to judicial officers because, in the current legislative 
framework, judicial officers only get involved after the summons has been 
issued and served and, even then, only if the accused mounts a challenge 
against the private prosecution. In the absence of a frontal legal challenge 
to the private prosecution, the likelihood is that the matter would come to the 
attention of a judicial officer for the first time when the accused appears in 
court. If the approach is that the registrar or clerk of the court does not even 
have to consider matters such as jurisdiction, for example, this would lead to 
a situation where a private prosecutor could cause the issuing of summons 
in a court in the Western Cape for an assault committed in Gauteng.77 The 
undesirability of such a situation is abundantly self-evident such that no 
elaboration is necessary.

While the fact that the registrar may simply issue summons without 
ensuring that there is compliance with the necessary statutory requirements is 

75	 President of the Republic of South Africa v Zuma:par. 123.
76	 President of the Republic of South Africa v Zuma:par. 123.
77	 This would breach the provisions of the Magistrates’ Court Act 32 of 1944 (in 

particular sec. 90 (1)-(2) and the Superior Courts Act 10 of 2013 (in particular 
sec. 21(1)) which, in short, provide that the court in whose area of jurisdiction an 
offence was committed is the court that should try the case.
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worrisome, this issue pales into some insignificance when assessed against 
the broader and deeper problem relating to the issuing of private prosecution 
summons, namely the lack of judicial oversight. Above, the role that the 
courts play was outlined and the point was made that the court’s involvement 
comes late in the process. The court or judicial officers have no role before 
the issuing of the summons. At this stage, the role players are the DPP 
whose role is limited to the issuing of the certificate nolle prosequi, the private 
prosecutor, and the registrar or clerk of the court. Given the limited role of the 
DPP in the process, it is fair to say the main players are the registrar/clerk 
of the court and the private prosecutor. The private prosecutor is someone 
with vested interests and it cannot be proper oversight to have a registrar 
or clerk of the court who is reduced to an administrative rubberstamp. The 
broader point is that even if the registrar/clerk of the court were to comply 
with the administrative requirements, there remains the worrying issue that a 
private person is able to institute the criminal process without there being any 
assessment of the merits of the case. As stated above, in the UK the private 
prosecution summons is only issued after an application has been considered 
in the magistrates’ court and, it is submitted, the UK’s is a better approach.

4.	 CONCLUSION AND RECOMMENDATIONS
The foregoing discussion shows that private prosecution in South Africa has 
not reached a stage of development where it is sufficiently insulated from 
potential abuse. It could well be that there can never be full insulation against 
abuse of private prosecution or any court processes for that matter but 
there should, at least, be some significant protection. In respect of private 
prosecution, as the discussion above sought to show, even the bare minimum 
is lacking. One of the main issues seems to be the approach South Africa 
took in establishing the authority responsible for the prosecution of crime. The 
NPA Act is structure-specific as it is a legislation principally establishing and 
regulating the NPA. Considered from this perspective, it seems conceptually 
difficult for the NPA to involve itself in private prosecutions. In the UK, however, 
the relevant statute is the Prosecution of Offences Act which, just from the 
name itself, suggests that this statute is aimed at dealing with the prosecution 
of crime in general be it private or public prosecution. This conceptual issue, 
however, is not an insurmountable problem because it can be solved in other 
ways such as amending the CPA, the statute currently regulating private 
prosecutions, such that the DPP is afforded the necessary powers.

If such legislative intervention is introduced and the DPP is given 
additional powers, one of the DPP’s responsibilities should be to provide 
quality control over private prosecution in order to minimise abuse. However, 
if private prosecution is to serve its purpose, such powers of quality control 
should be circumscribed such that the DPP does not have the final say as to 
whether or not a private prosecution may be instituted. After all, one of the key 
justifications of private prosecution is that it serves as a measure to counter 
bias or inertia on the part of the prosecuting authority78 and, should the DPP 

78	 R (on the application of Gujra) (FC) (Appellant) v Crown Prosecution Service 
(Respondent) [2012] UKSC 52:par. 27.
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be given wide powers to influence and/or control the process, this purpose 
may be undermined. The appropriate route, therefore, seems to be to grant 
the DPP the power to refuse to issue the certificate nolle prosequi unless 
provided with a case file that has sufficient information that makes it possible 
for the DPP to make a prosecutorial decision. This would, for example, include 
statements from witnesses, not just the names of witnesses.

The second (or maybe even an alternative) layer of protection should be 
that of requiring judicial oversight before private prosecution is instituted. This 
may similarly be effected through amendment to the CPA. Such amendment 
could be modelled on the UK approach where a magistrate considers the 
application for private prosecution. It is submitted that this would not be a 
momentous task given that all the magistrate concerned would need to do is 
to determine – on the papers – that there is indeed a case that the accused 
has to answer. This, of course, presumes that the clerk of the court would 
have ensured compliance with the minimum requirements that do not require 
a judicial mind. It should be noted that this recommendation does not envisage 
any role to be played by the registrar regardless of the seriousness of the 
offence. In this proposed legislative framework, the magistrates’ court would 
serve as a clearing house79 in respect of private prosecutions by deciding, 
among other things, which court has jurisdiction and transferring the case 
to that court only in cases where the magistrates’ court lacks jurisdiction. 
Of course, should legislative intervention be considered it could well be that 
the two layers are not both necessary as one of them may suffice. In other 
words, should the DPP’s powers be expanded such that the DPP plays a 
more significant gatekeeping role, judicial gatekeeping may not be necessary. 
The converse also holds.

These suggested amendments, it should be stated, are restricted 
only to the issue of the inadequacy of control mechanisms in the private 
prosecution processes. They do not cover other substantive issues such as 
the desirability or otherwise of juristic persons also being able to prosecute. 
The recommendations here take the “baby-steps approach” by starting from 
the premise that says: while there are broader shortcomings such as juristic 
persons’ exclusion from private prosecutions, there are pressing issues that 
need immediate attention and should not wait for a broader overhaul of the 
private prosecution process no matter how necessary such a broader overhaul 
is or may be.

79	 As Watney 2008 explained, the magistrates’ court serves as a clearing house and, 
in doing so, lessens the burden of the overloaded and few higher courts. Even 
though Watney made this point in the context of bail applications, it is submitted 
that it equally (to borrow Watney’s words) “makes economic sense” that the 
magistrates’ court should similarly serve as a clearing house in respect of private 
prosecution as well even though bail does not feature in this process. Bail does 
not feature because there is no possibility of arrest before the commencement of 
a private prosecution (see sec. 12(1) of the CPA in this regard).
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