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				THE PROSECUTION OF STATE CAPTURE IN SOUTH AFRICA: AN APPRAISAL OF THE LACK OF HIGH-PROFILE CONVICTIONS

				SUMMARY

				State capture emerged as a critical public issue in South Africa around 2016, driven largely by the work of then Public Protector Thuli Madonsela, alongside investigative journalists and whistleblowers. As a form of systemic, high-level corruption, state capture has had profound consequences undermining governance, weakening public institutions, destabilising the economy, and eroding public trust. The South African case is particularly notable for its scale and the depth of institutional damage. Major state-owned enterprises, including Eskom, South African Airways, and the Passenger Rail Agency of South Africa, were systematically looted. The looting of Eskom, for instance, resulted in persistent electricity outages that hampered economic activity and daily life, and repeated government bailouts to keep South African Airways afloat. The crisis culminated in the resignation of former President Jacob Zuma and the establishment of the Zondo Commission, which in 2022 released a landmark report implicating numerous high-profile politicians and other role players. Despite the Zondo Commission’s extensive findings and the subsequent internal disciplinary actions by the African National Congress against numerous high-profile politicians, with a few being expelled, prosecutions of the majority of individuals implicated remain non-existent. To date, the only case brought forward was the first state capture prosecution in 2023, which ended unsuccessfully for the state, resulting in a discharge. Promisingly, the discharge was successfully overturned on appeal in 2025, and the case is set for a retrial. Meanwhile, the long-standing and troubled prosecution of Jacob Zuma continues to remain stalled. Additionally, efforts to extradite the Gupta brothers, alleged central figures in the capture network, have failed. This paper presents a qualitative doctrinal study that investigates the underlying reasons for the lack of successful state capture prosecutions. Initial findings indicate South Africa’s investigative agencies and the National Prosecuting Authority have failed to develop strong, trial-ready cases, reflecting deeper systemic and institutional deficiencies. This paper offers a rare exploration of why state capture prosecutions in South Africa have largely failed to successfully materialise. By shedding light on these developments, the paper contributes new insight into the challenges of prosecuting economic crimes. It identifies 
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				key weaknesses in South Africa’s investigative and prosecutorial processes that have impeded effective action against those involved in state capture.

				Keywords: State capture; National Prosecuting Authority; Hawks; Zondo Commission, corruption, investigation, prosecution

				INTRODUCTION

				Corruption undermines economic growth, weakens public institutions, and diverts essential resources away from services like education, infrastructure and healthcare.1 This erosion of trust in government and law enforcement delays efforts to combat crime and fuels inequality.2 In South Africa, corruption has significantly contributed towards the decay of the State-Owned Enterprises.3 In 2021, hundreds of protests broke out in parts of South Africa, not only in opposition against the arrest of former President Jacob Zuma, but also due to multiple crises including rampant corruption in government.4 President Cyril Ramaphosa rightly observed that “corruption has wounded our democracy and shaken people’s faith in our institutions. If corruption is not arrested, the greatest damage will not be in the funds stolen, the jobs lost or the services not delivered. The greatest damage will be to the belief in democracy itself.”5

				The 2024 Transparency International Corruption Perceptions Index (CPI) provides evidence that South Africa is failing to adequately address corruption.6 The CPI, which ranges from one to 100, assesses the level of corruption across approximately 180 countries and territories.7 A higher score indicates a lower level of corruption, while a lower score reflects a higher level of corruption.8 In the most recent CPI for 2024, South Africa scored 41 out of 100, meaning there is a high perception of corruption in South Africa, ranking further poorly at 83rd as the least corrupt nation globally.9 This indicates that corruption remains widespread, and limited progress has been made to address it. While corruption has been a persistent issue in South Africa for centuries, the past twenty years have witnessed a dramatic increase in its prevalence.10 The state capture of South Africa’s government under the Zuma administration between 2009 and 2017 significantly contributed to the further escalation of corruption and has not resulted in convictions.11 State capture will serve as the primary case study in this paper.

				
					
						1	See generally Spyromitros 2022:1-30.

					
					
						2	Rathbone 2022:95. See generally also Uslaner 2017:302-315.

					
					
						3	Pillay et al. 2023:164.

					
					
						4	South African Presidency 2021:37. For a comprehensive discussion of the protests, including protests in other Southern African states at the same time, see generally Kali 2023:1-22.

					
					
						5	South African Government 2023.

					
					
						6	Transparency International 2024.

					
					
						7	Transparency International 2024.

					
					
						8	Transparency International 2024.

					
					
						9	Transparency International 2024.

					
					
						10	See generally Mubangizi (ed.) 2024; Marchant et al. 2022.

					
					
						11	For a comprehensive analysis of state capture, see generally Buthelezi & Vale (eds.) 2023; Harber 2020.
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				It is crucial for South Africa, considering its serious and all too often devastating nature, to intensify efforts to prosecute economic crimes. While the National Prosecuting Authority (NPA) boasts a conviction rate of 90 per cent for crimes such as corruption and money laundering, the number of cases, including those related to state capture, reaching court remains low.12 The absence of high-profile convictions of former ministers and others implicated in state capture, ten years after its exposure, is a serious cause for concern. For instance, prominent political figures like Brian Molefe and Malusi Gigaba have yet to face prosecution for their roles in state capture.13 Molefe is directly implicated in the diversion of approximately R57 billion in state funds, with over 97 per cent of this sum originating from Transnet and Eskom.14 A significant portion, at least R15 billion, was channelled into the Gupta family’s business interests.15 Similarly, Gigaba, during his tenure as Minister of Public Enterprises, facilitated the Gupta family’s growing influence over state-owned enterprises.16 His tenure saw the installation of executives and board members who were aligned with Gupta interests, resulting in widespread financial mismanagement.17 Gigaba’s actions have led to his designation as a suspected associate in the state capture scandal, raising concerns about the extent of corruption and the continued lack of accountability.18 These high-profile cases that have gone unpunished underscore the need for a more rigorous approach to prosecuting state capture in South Africa.

				The question that this paper seeks to answer is how South Africa can improve its capacity to prosecute high profile state capture cases. This is an important question, as we will argue that the lack of state capture prosecutions continues to undermine public trust in the National Prosecuting Authority, the South African Police Service (SAPS), the Judiciary, and government institutions. A continued lack of trust in the criminal justice system will lead to the further proliferation of economic crime. High-profile convictions will serve as a deterrent to potential offenders, reinforcing the principle that corruption is unacceptable. This paper makes a novel contribution to the field of anti-corruption law and adds to the current literature on state capture in South 

				
					
						12	National Prosecuting Authority 2024a:12. 

					
					
						13	Judicial Commission of Inquiry into allegations of State Capture, Corruption and Fraud in the Public Sector including Organs of State Report: Part 4 Vol. 4: Chapter 4 – The Capture of Eskom:913-914.

					
					
						14	Smit “R57 Billion: How the Guptas played monopoly with state money”, https://mg.co.za/news/2022-06-23-r57-billion-how-the-guptas-played-monopoly-with-state-money/ (accessed on 12 March 2024).

					
					
						15	Smit “R57 Billion: How the Guptas played monopoly with state money”, https://mg.co.za/news/2022-06-23-r57-billion-how-the-guptas-played-monopoly-with-state-money/ (accessed on 12 March 2024).

					
					
						16	ENCA “Former minister Malusi Gigaba back at Zondo Commission”, https://www.youtube.com/watch?v=JOwpNCRgDJE&t=5sE (accessed on 12 March 2024).

					
					
						17	Judicial Commission of Inquiry into allegations of State Capture, Corruption and Fraud in the Public Sector including Organs of State Report: Part 5 Vol. 2 – SABC, Waterkloof Landing and PRASA:606-7.

					
					
						18	Judicial Commission of Inquiry into allegations of State Capture, Corruption and Fraud in the Public Sector including Organs of State Report: Part 4 Vol. 4: Chapter 4 – The Capture of Eskom:1042.
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				Africa. The paper, which follows a doctrinal research methodology, will be discussed in five parts. It will first provide an overview of state capture. It will then assess the current efforts to prosecute it. This is followed by an analysis of the challenges faced by various stakeholders in prosecuting public sector corruption. Then, we examine measures that may be implemented to address future state capture prosecutions, followed by the conclusion.

				AN OVERVIEW OF STATE CAPTURE

				2.1	How was state capture exposed?

				Understanding the role of prosecution in addressing state capture requires examining its origins and the groundwork laid before legal action is taken. Initially, state capture was exposed through investigative journalism, whistleblowers, and official inquiries.19 Below it will become clear that these early revelations not only illuminated the extent of state capture but also paved the way for subsequent prosecutorial efforts. Hence, recognising these contributions crucially enhances the appreciation of the complex landscape that the NPA must navigate.

				2.1.1	Investigative journalism

				In a democracy based on openness, freedom of expression is an essential and crucial tool that must be encouraged, especially where corruption has become cancerous.20 Thus, journalists from various media outlets – often in collaboration – were instrumental in uncovering and exposing the intricate web of irregularities and corruption associated with the Gupta family and their undue influence over South African state institutions.21 These investigative reporters conducted in-depth research and analysis, often relying on leaked documents, confidential sources, and meticulous fact-checking.22 Journalists reporting on the impact of state capture revealed that it wiped out approximately R4.9 trillion from South Africa’s gross domestic product.23 Their work revealed how the Gupta family used their connections to manipulate government appointments, secure lucrative contracts, and sway policy decisions to their advantage. Through detailed articles and exposés, these journalists highlighted instances of financial mismanagement, nepotism, and illicit dealings, significantly contributing to public awareness and pressure for 

				
					
						19	This is explored further under sections 2.1.1, 2.1.2, 2.2 and 2.3.

					
					
						20	Bosasa Operation (Pty) Ltd v Basson 2013 (2) SA 570 (GSJ):par. 38; see also sec. 16(1)(a)(b) of the Constitution of the Republic of South Africa, 1996.

					
					
						21	Gupta-leaks.com “A collaborative investigation into state capture”, https://www.gupta-leaks.com/ (accessed on 28 August 2024).

					
					
						22	Gupta-leaks.com “A collaborative investigation into state capture”, https://www.gupta-leaks.com/ (accessed on 28 August 2024).

					
					
						23	Merten “State Capture wipes out third of SA’s R4.9 trillion GDP – never mind lost trust, confidence and opportunity”, https://www.dailymaverick.co.za/article/2019-03-01-state-capture-wipes-out-third-of-sas-r4-9-trillion-gdp-never-mind-lost-trust-confidence-opportunity/ (accessed on 21 March 2025).
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				further official investigations.24 Thus, the work of journalists brought the issue of state capture to the forefront of national discourse but also provided a critical foundation for subsequent legal and political action aimed at addressing the corruption unveiled.25

				2.1.2	Whistleblowing

				Internal whistleblowers from within state-owned enterprises and government departments played a further crucial role in uncovering the extent of corruption and undue influence associated with state capture.26 Whistleblowers, often employees or officials with first-hand knowledge of government and state-owned entities, came forward with detailed accounts of corruption and other irregularities. Their disclosures provided critical insights into how the Gupta family allegedly manipulated state resources and decision-making processes for personal gain.27

				These whistleblowers revealed specific instances of how the Gupta family exerted influence over key appointments and procurement processes. For example, they provided evidence of how Gupta-linked individuals were placed in strategic positions within state-owned enterprises, enabling the family to control lucrative government contracts and financial resources.28 They also exposed how the Gupta family allegedly orchestrated the diversion of public funds and manipulated policy decisions to favour their business interests.29

				With the above in mind, their information was instrumental in painting a clearer picture of the mechanisms through which state capture occurred. Their accounts detailed the methods used to circumvent standard procedures, such as bypassing competitive tendering processes and engaging in fraudulent activities. This insider information was pivotal in corroborating early suspicion of corruption but importantly in corroborating evidence and narratives presented by police investigations and official inquiries.30

				
					
						24	Van Wyk & Cowan “How the Guptas made money while being unbankable”, https://www.news24.com/news24/opinions/analysis/how-the-guptas-made-money-while-being-unbankable-20180827 (accessed on 28 August 2024).

					
					
						25	Allsop “Were the Gupta Leaks South Africa’s Watergate?”, https://gijn.org/stories/were-the-gupta-leaks-south-africas-watergate/ (accessed on 28 August 2024).

					
					
						26	Judicial Commission of Inquiry into allegations of State Capture, Corruption and Fraud in the Public Sector including Organs of State Report: Part 1 Vol. 1: Chapter 1 – South African Airways and its Associated Companies:122. See also Nortje 2018:196.

					
					
						27	Judicial Commission of Inquiry into allegations of State Capture, Corruption and Fraud in the Public Sector including Organs of State Report: Part 1 Vol. 1: Chapter 1 – South African Airways and its Associated Companies:27.

					
					
						28	Judicial Commission of Inquiry into allegations of State Capture, Corruption and Fraud in the Public Sector including Organs of State Report: Part 1 Vol. 1: Chapter 1 – South African Airways and its Associated Companies:27.

					
					
						29	Judicial Commission of Inquiry into allegations of State Capture, Corruption and Fraud in the Public Sector including Organs of State Report: Part 1 Vol. 1: Chapter 1 – South African Airways and its Associated Companies:27.

					
					
						30	Merten “State capture in Parliament, Mosilo Mothepu lifts the lid on the machinations of State Capture at Eskom”, https://www.dailymaverick.co.za/
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				Thus, by shedding light on these internal dynamics, revelations not only helped to substantiate claims of high-level corruption within the state but also increased public and official scrutiny of the Gupta family’s activities. Journalists contributed significantly to the broader investigation into state capture, underscoring the critical role of whistleblower testimonies in exposing and addressing systemic corruption.

				2.2	Turning Point in South Africa’s State Capture Investigation: The Impact and Legacy of the “State of Capture” Report

				One of the significant turning points in the investigation of state capture in South Africa was the release of the Public Protector’s Report in 2016, widely referred to as the State of Capture Report.31 This pivotal document emerged from a comprehensive investigation led by Adv Thuli Madonsela, the then Public Protector. The Report was a culmination of extensive inquiries into allegations that powerful interests, particularly the Gupta family, had inappropriately influenced the country’s government and its state-owned enterprises for personal and financial gain.

				The State of Capture Report detailed various forms of undue influence exerted by the Gupta family over key state institutions and government officials.32 It highlighted an extensive investigation of how this influence compromised the integrity of state functions and governance.33 The Report provided further evidence of irregularities, such as questionable appointments and decisions favouring Gupta-linked businesses, which raised serious concerns about corruption and abuse of power at the highest levels of government.34

				In addition to documenting these findings, the Report made several critical recommendations. It called for the establishment of a judicial commission of inquiry to further investigate the full extent of state capture and to scrutinise the implicated parties.35 These recommendations underscored the need for a more in-depth and formal investigation into the intricate web of corruption and its impact on South African state institutions. The court in President of the Republic of South Africa v Office of the Public Protector held that the remedial recommendations that were expressed by the Public Protector had a binding effect on the President to fulfil.36

				
					
						article/2017-11-01-state-capture-in-parliament-mosilo-mothepu-lifts-the-lid-on-the-machinations-of-state-capture-at-eskom/ (accessed on 6 September 2024).

					
					
						31	See Wolf 2017:1-5; Chipkin & Swilling 2018:76.

					
					
						32	Public Protector of South Africa State of Capture Report on an investigation into alleged improper and unethical conduct by the President and other state functionaries related to the improper relationship and involvement of the Gupta family in the removal of Ministers and Directors of State-owned Enterprises resulting in improper and possible corrupt award of state contracts and benefits to the Gupta Family businesses (2016/17).

					
					
						33	Public Protector of South Africa State of Capture Report (2016/17):45, 85.

					
					
						34	Public Protector of South Africa State of Capture Report (2016/17):85, 285.

					
					
						35	Public Protector of South Africa State of Capture Report (2016/17):353-354.

					
					
						36	President of the Republic of South Africa v Office of the Public Protector 2018 (2) SA 100 (GP); see also Slade 2020:371-372.
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				Ultimately, the Public Protector’s Report was a major catalyst in the ensuing legal and political processes aimed at addressing and mitigating the effects of state capture. It not only provided a foundational basis for further inquiries but also set in motion a series of events that would lead to the formation of the Judicial Commission of Inquiry into Allegations of State Capture (Zondo Commission).37 The Commission, led by the then Deputy Chief Justice Raymond Zondo, was established in 2018 as a response to the Public Protector’s findings and embarked on a thorough examination of the state capture phenomenon, its mechanisms, and its implications for South African governance and public trust.38

				2.3	Understanding the Zondo Commission: Its Inquisitorial Role, Regulatory Constraints, and Impact on State Capture Investigations

				The Zondo Commission conducted extensive hearings and investigations into the extent and mechanisms of state capture. The Commission’s findings on state capture, published in 2022, provided a detailed account of how the mismanagement of state-owned enterprises occurred and implicated a combination of approximately 1,438 persons and entities.39

				Naturally, given the investigative nature of the Zondo Commission, it operated primarily in an inquisitorial manner, consistent with the approach of most Commissions of Inquiry.40 This allowed it to conduct broader and more comprehensive fact-finding processes compared to standard section 34 institutions of the Constitution.41 Consequently, witnesses played a role more focused on assisting the Commission’s investigations, helping to construct a historical narrative that raised concerns about alleged corruption involving state officials, entities and persons.42

				
					
						37	Judicial Commission of Inquiry into allegations of State Capture, Corruption and Fraud in the Public Sector including Organs of State Report: Part 1 Vol. 1: Chapter 1 – South African Airways and its Associated Companies:i.

					
					
						38	Judicial Commission of Inquiry to Inquire into Allegations of State Capture, Corruption and Fraud in the Public Sector Including Organs of State (published in GG 41403 of 25 January 2018).

					
					
						39	Judicial Commission of Inquiry into allegations of State Capture, Corruption and Fraud in the Public Sector including Organs of State Report: Part 1 Vol. 1: Chapter 1 – South African Airways and its Associated Companies:ix.

					
					
						40	See Canellis v Slattery [1994] 33 NSWLR 104 (CA). See generally also Probert & Heyns 2020:82.

					
					
						41	See sec. 34 of the Constitution of the Republic of South Africa, 1996.

					
					
						42	In Phiyega v Farlam N.O. and Others (49521/2016) [2021] ZAGPPHC 340 (30 May 2021):par. 18, the court held that “[a] commission is entitled to receive evidence or information relevant to the issues before it, and is entitled to determine its own procedure. It has the inherent power to determine how it will perform its functions. It may receive evidence of any nature, including hearsay evidence and newspaper reports, and it may “even [receive] submissions and representations that are nothing more than opinions.” See also Powell “Commissions of inquiry vs courts of law”, https://www.news.uct.ac.za/article/-2018-11-08-commissions-of-inquiry-vs-courts-of-law (accessed 28 August 2024).

					
				

			

		

	
		
			
				58

			

		

		
			
				Journal for Juridical Science 2025:50(2)	Research Article

			

		

		
			
				Once a witness before the Zondo Commission was compelled to testify, regulation 8(2) of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the Public Sector including Organs of State, prohibited the use of any evidence presented at the Commission in subsequent criminal proceedings.43 This restriction also covered any derivative evidence that might have emerged from the witness’s testimony at the Commission to protect witnesses from self-incrimination. This made evidence obtained from the Commission’s findings inadmissible in criminal proceedings. The Constitutional Court confirmed that when a witness before a commission gives self-incriminating evidence, such evidence is inadmissible in criminal proceedings.44

				Thus, while the Zondo Commission provided a detailed account of state capture and implicated numerous figures, its findings cannot be directly used for prosecutions due to its regulatory constraints. Ultimately, the Commission’s primary role was to investigate and reveal the extent of state capture, with witnesses contributing to a comprehensive historical narrative rather than providing evidence for criminal trials. Consequently, while the Zondo Commission’s findings were crucial in identifying key individuals possibly implicated in state capture, the responsibility for building a prosecutable case remains with the NPA.45

				Pursuing prosecutions related to state capture, as such, presents multifaceted challenges primarily due to the clandestine, intricate and extensive nature of the corruption involved.46 State capture encompasses a broad network of illicit activities that span numerous entities and individuals, making it difficult to piece together a coherent and actionable case.47 Corruption often involves sophisticated methods of concealment and manipulation, requiring thorough and detailed evidence to establish clear links between unlawful actions and the criminal liability of implicated parties.48 Therefore, investigative journalism, whistleblower and official inquiries played a crucial role in uncovering these complexities by exposing the depth of corruption and irregularities. However, converting these initial revelations into a prosecutable format is fraught with challenges. The evidence must be meticulously gathered, verified, and presented in a manner that meets the rigorous standards required for a successful prosecution.

				
					
						43	Regulations of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the Public Sector including Organs of State published in the Government Gazette number 41436 of 9 February 2018. See also generally Dahlström et al. 2021:417.

					
					
						44	Secretary of the Judicial Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the Public Sector including Organs of State v Jacob Gedleyihlekisa Zuma (CCT 295/20) [2021] ZACC 2:par. 24. See also Ferreira v Levin N.O. 1996 (1) SA 984 (CC):par. 185.

					
					
						45	South African Presidency 2022.

					
					
						46	Muthukrishna et al. 2017:138; Pîrvan & Nișulescu 2022:66.

					
					
						47	Dávid-Barrett 2023:224.

					
					
						48	Dávid-Barrett 2023.
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				Overall, the impact of the State of Capture Report, issued by the Public Protector, and the subsequent findings of the Zondo Commission, underscored both the progress and limitations in addressing state capture. The Public Protector’s Report, while pivotal in exposing the extent of corruption and recommending further action, served as a catalyst for deeper investigations rather than a direct prosecutorial tool. The Zondo Commission, tasked with a comprehensive inquiry into state capture, provided detailed accounts of the mechanisms and individuals involved. However, its inquisitorial nature and regulatory constraints, notably regulation 8(2), significantly hinder the direct application of its findings in prosecutorial efforts. As a result, the NPA must independently gather admissible evidence, build a robust case, and prove the guilt of the accused beyond a reasonable doubt. This multifaceted process, involving extensive investigation and legal manoeuvring, alludes to the considerable difficulties in transitioning from uncovering corruption to securing successful prosecutions.

				PROSECUTING STATE CAPTURE

				The successful prosecution of economic crimes depends largely on the investigative work of the police as well as the effectiveness of the prosecutorial service.49 In South Africa, the Directorate for Priority Crime Investigation (the Hawks) works closely with the NPA to build economic crimes cases.50 The NPA will not initiate criminal proceedings unless it has a case which is founded on evidence reasonably believed to be admissible and reliable.51 This proved to be a challenge in the first state capture case and remains a general challenge for prosecutors globally as corruption and money laundering cases are complex in nature.52 This section specifically analyses the attempt to prosecute the first state capture case, S v Thabethe and Others,53 and provides an overview of recent developments.

				3.1	S v Thabethe and Others

				The Thabethe case originates from the Vrede Dairy Project corruption scandal in which R280 million was allegedly paid to Estina, a company linked to the Guptas.54 The project was initiated in 2011 when the Free State Department of 

				
					
						49	See generally Van Niekerk & Ponelis 2024:1-41.

					
					
						50	See generally Corruption Watch “Hawks, NPA are failing the country on state capture prosecutions, convictions”, https://www.corruptionwatch.org.za/hawks-npa-are-failing-the-country-on-state-capture-prosecutions-and-convictions/ (accessed on 17 March 2025).

					
					
						51	See Mohan v Director of Public Prosecutions, KwaZulu-Natal 2017(2) SACR 76 (KZD):par. 41; S v Van Der Westhuizen 2011 (2) SACR 26 (SCA):par. 11; Theophilopoulos (ed.) 2019:176.

					
					
						52	See generally Artello 2019:1-15.

					
					
						53	S v Thabethe and Others (08/2022) [2023] ZAFSHC 126 (21 April 2023).

					
					
						54	See Ndlovu “Gupta-linked Vrede dairy farm faces criminal charges for animal cruelty”, Mail & Guardian, https://mg.co.za/news/2023-02-17-gupta-linked-vrede-dairy-farm-faces-criminal-charges-for-animal-cruelty/ (accessed on 17 March 2025).
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				Agriculture and Rural Development signed a R25 million contract with Nulane Investments, another Gupta company, to conduct a feasibility study into a dairy project in Vrede.55 The dairy project, which was supposed to benefit Black dairy farmers in rural Vrede, never materialised.56 A total of eight accused were charged for their involvement in the scandal. This included former Minister of Mineral Resources, Mosebenzi Zwane, and Peter Thabethe, who was the head of the Free State Agriculture Department at the time.57 The charges included contravention of the Public Finance Management Act,58 fraud, and money laundering.59

				The state called twenty witnesses when the proceedings commenced in January 2023.60 The witnesses included employees at the Department of Agriculture and various financial institutions who were able to testify about the transactions between the Department and Nulane Investments. After the state presented its case, the defence lodged an application for a section 174 discharge in terms of the Criminal Procedure Act.61 A section 174 discharge provides that

				[i]f at the close of the case of the prosecution at any trial, the court is of the opinion that there is no evidence that the accused committed the offence referred to in the charge or any offence of which he may be convicted on the charge, it may return a verdict of not guilty.62

				Courts will exercise a discretion in granting or refusing the application for discharge, where there is no evidence that the accused committed the offence.63 The court explained that “the credibility of State witnesses at this stage of the proceedings only play a very limited role as it can only be ignored only if it is of such poor quality that no reasonable person could possibly accept it.”64 The state witnesses played an integral role in showing how the accused allegedly looted millions from the taxpayer. On 21 April 2023, the Free State 

				
					
						55	S v Thabethe and Others:paras. 24, 28.

					
					
						56	See Mkentane “Vrede dairy project costs are ‘unrealistic and excessive’, says Raymond Zondo”, https://www.businesslive.co.za/bd/national/2019-07-22-vrede-dairy-project-costs-are-unrealistic-and-excessive-says-raymond-zondo/ (accessed on 17 March 2025).

					
					
						57	See Mitchley “Vrede dairy farm project: Case against ex-minister Zwane and co-accused transferred to High Court”, https://www.news24.com/news24/southafrica/news/vrede-dairy-farm-project-case-against-ex-minister-zwane-and-co-accused-transferred-to-high-court-20221102 (accessed on 17 March 2025).

					
					
						58	1/1999.

					
					
						59	S v Thabethe and Others:paras. 5-9.

					
					
						60	See S v Thabethe and Others paras. 21-112.

					
					
						61	51/1977; S v Thabethe and Others:par. 2.

					
					
						62	Sec. 174 of the Criminal Procedure Act 51/1977. For a comprehensive legal interpretation of sec. 174, see for example S v Dewani (CC15/2012) [2014] ZAWCHC 188 (8 December 2014); S v Lubaxa 2001 (2) SACR 703 (SCA).

					
					
						63	S v Ngwenya and Others (CC157/2018) [2022] ZAGPPHC 217 (18 January 2022):par. 3. See also Joubert (ed.) 2020:380-381. See also Masondo v S In re: S v Mthembu and Others (2011 (2) SACR 286 (GSJ)):par. 38; Theophilopoulos (ed.) 2019:344-346.

					
					
						64	S v Thabethe and Others:par. 18.
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				High Court delivered its judgment in terms of the section 174 application.65 The court held that many of the state witnesses were called to prove the originality of evidence, but failed as it decided that:

				[t]he State contrary to the application to have the documents provisionally admitted into the record, did not lead a single witness and or evidence who successfully authenticated the disputed documents. What this court instead heard was the ineptitude of the investigators and indeed the lackadaisical manner in which evidence and disputed documents was [sic.] handled and a government department who seemingly evinced a willful [sic.] disregard to the manner in which official documents were to be kept and archived. Just on these aspects only, the state’s case as presented was still born [sic.].66

				The court adopted strong language to point out the weaknesses in the state’s case and the deficiencies in the conduct of the investigation. Gusha AJ held that even if some of the evidence were to be accepted, it would not be able to contribute much weight to it as it did not prove any of the state’s allegations against the accused.67 After critically analysing the evidence of the witnesses, the section 174 discharge was granted due to the state’s failure to prove that its case had a reasonable prospect of success.68 This decision was a hammer blow for South Africa at the time as the country believed that the successful prosecution of this case would lead to further prosecution of state capture. The state applied for leave to appeal the judgment, but its application was denied by Gusha AJ on 3 August 2023.69 The state then petitioned to the Supreme Court of Appeal (SCA) and the matter was heard on 7 March 2025 and reserved for judgment.

				This judgment of the High Court is questionable. We argue that a more experienced judge might have come to a different judgment and would have provided better reasons for why the section 174 application was granted. After the judgment, the National Director of Public Prosecutions, Adv Shamila Batohi, lamented the fact that an acting judge was appointed in the Thabethe case.70 She explained that “I think it is very important, I will say, that when we do have very complex cases in court, that the judges who are allocated are ones that have the necessary experience.”71 We agree with this sentiment and implore the various judge presidents in the country to appoint experienced judges and judges with knowledge on economic crimes to hear state capture cases.
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				We mainly support this argument by referring to the Thabethe SCA judgment which was handed down on 12 June 2025.72 After the NPA successfully petitioned for leave to appeal to the SCA, the SCA had to determine whether the Free State High Court misdirected itself on the questions of law and whether the section 174 discharge was appropriate given the evidence by the state. Generally, it held that Gusha AJ failed to consider the facts of the case objectively and found the comment by the AJ that the state’s case was “still born” (sic.) or abortive from the start, disturbing.73 The SCA held that the AJ failed to consider the evidence of the Thabethe matter in totality.74 The SCA explained:

				[g]iven the finding that the State case was stillborn from the outset, solely for the reasons advanced by the Judge, the inference is inescapable – and the judgment itself shows – that the Judge had closed her mind to the evidence adduced by the State. In other words, the finding that the case was stillborn because of the State’s failure to present evidence to authenticate documents, the incompetence of the investigators, and the Department’s failure to safeguard documents, was fundamental to the decision to acquit the respondents in terms of s 174 of the CPA.75

				A court must consider the totality of the evidence before coming to a conclusion about the innocence or guilt of the accused.76 Gusha AJ failed to do so which constituted an error of law.77 The court also misdirected itself on the application of common purpose.78 It applied the wrong legal standard in terms of common purpose and did not consider common purpose by active association.79 The court also held that the indictment did not include any reference to the respondent “acting in concert” to defraud the Department, yet Counts 2, 3 and 4 mentioned that the respondents acted with common purpose.80 The doctrine of common purpose “regulates the attribution of criminal liability to a person who undertakes jointly with another person or persons the commission of a crime.”81 Economic crimes such as money laundering are often committed by a network of people working together in a common criminal design, a matter clearly misconstrued by the High Court.
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				The SCA held that the High Court also misapplied the best evidence rule and in particular the rules relating to the admission of documentary evidence.82 It held that the finding by the High Court that the state’s case was abortive, was fatal to the AJ’s approach to the admission of documentary evidence.83 It further held that Gusha AJ’s finding that the investigators were inept and that the searches by the Department were neither diligent nor bona fide had no foundation in the evidence.84 The SCA further held that the High Court’s approach to the section 204 witness, Cezula, was grossly irregular and should have not rejected Cezula’s evidence on the basis of him failing to admit to fraud.85 The SCA also held that the AJ made several groundless statements which included that the investigation of the matter was “a comedy of errors”.86

				Regarding the analysis of the section 174 discharge and whether the AJ misdirected herself in applying the section correctly, the SCA held that “[w]hen the evidence is measured up to the legal standard in s 174, prima facie, the State established evidence on which a reasonable person might have convicted the respondents.”87 Ultimately, the SCA ruled that the High Court made several errors of law that resulted in the acquittal of the respondents.88 It further held that this was unfortunate, particularly where prima facie evidence established that scarce public funds were unlawfully extracted to the United Arab Emirates (UAE), by fraud and the misuse of power.89 The SCA critically opined that “[t]he trial in the High Court can be summed up in a single sentence: This was a failure of justice. Regrettably, this erodes public confidence in the criminal justice system.”90

				The SCA ordered that the respondents may be retried for the same offences of which they were acquitted by the High Court.91 Their matter has to be tried as if the respondents had not previously been arraigned, tried and acquitted.92 Importantly, the SCA provided that a retrial can be conducted only if a different judge shall preside over the trial.93 We propose that a “a different judge” should be a judge who is not an acting judge, who is well versed in criminal law and experienced in hearing economic crimes matters. An additional misdirection in justice could result in some of the accused fleeing or further eroding the trust in the South African justice system.
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				3.2	Other investigations

				Corruption Watch reported that several state capture cases are continuing or starting afresh in 2025.94 Some state capture cases have also been withdrawn. Zizi Kodwa, the former Sports, Arts, and Culture Minister, resigned in June 2024 after he was charged with corruption amounting to R1.6 million related to state capture contracts.95 These charges were, however, withdrawn in November 2024 after Kodwa’s legal representatives made successful representations to the NPA as to why their client was innocent of the charges.96 Former member of parliament, Brian Molefe, was charged with corruption related to a R54 million Transnet locomotives procurement project.97 He and several other accused were granted bail in August 2024 and will soon appear for their trial in 2025.

				The South African Government is still struggling to extradite the Gupta brothers. A 2021 indictment implicated several Gupta companies in the Vrede dairy investigation.98 Notably, warrants of arrest were issued against Atul and Rajesh Gupta as well as their wives. Shortly after news emerged of the Gupta brothers’ involvement in state capture, they fled to the UAE, and South Africa has been seeking their arrest ever since. In 2022, the NPA reported that it was

				on track to finalise this process, in close consultation with relevant authorities in the UAE and INTERPOL as required, acting in full compliance with domestic and international legal obligations relating to extradition. The diplomatic and political aspects are being dealt with in parallel by our colleagues in the Ministry, Department of Justice and Department of International Relations and Co-operations.99

				In April 2023, the UAE rejected the extradition request from South Africa citing no reasons for the decision.100 In 2025, while the NPA is still pursuing the 
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				extradition, no progress has been made. This is a concerning update and a setback to the prospects of prosecuting the architects of state capture. The Hawks has, however, seized assets worth more than R520 million belonging to the Gupta family and their business associate, Iqbal Sharma.101 These recent developments indicate that although some individuals are facing charges related to state capture, no convictions have been attained, and it does not look like convictions are possible already in 2025. It also resembles the fact that the investigation and prosecution of public sector corruption is complex and time consuming; yet, why is this the case?

				INVESTIGATING PUBLIC SECTOR CORRUPTION: SOME CHALLENGES

				The Thabethe case is an illustration of the challenges faced by the state to investigate state capture. State capture falls within the ambit of public sector corruption, involving the manipulation or control of state institutions by private individuals and groups for personal gain, thereby undermining democratic processes. Below, we will explore the challenges faced by institutions such as the NPA and the Hawks in maintaining their autonomy and control over the prosecution of state capture cases. These challenges are compounded by political influence, which threatens to erode their ability to effectively carry out their roles in holding those accountable for state capture.

				4.1	National Prosecuting Authority: Specialised Commercial Crime Unit

				In efforts to secure convictions in high profile state capture cases, the powers and responsibility to prosecute in terms of section 25 of the National Prosecuting Authority Act102 is vested within the Specialised Commercial Crime Unit (SCCU) of the NPA.103 The SCCU is mandated to investigate and prosecute money laundering and corruption where there is reasonable suspicion that a commercial or organised commercial crime has occurred.104 
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				Furthermore, it is the responsibility of the Prosecution to ensure that they have reasonable prospects of success before prosecution is instituted. It is well understood that prosecutors have almost unfettered power to institute and conduct all criminal prosecutions on behalf of the state, provided they have reasonable and probable cause, also known as a prima facie case.105 According to the NPA’s Prosecution Policy par. 3(c), once a prosecutor is satisfied that there is sufficient evidence to offer a “reasonable prospect of conviction”, prosecution should generally follow.106 While a prima facie case is the minimum threshold to initiate charges, prosecutors must meet a higher standard and a realistic prospect of conviction. In state capture cases, the Zondo Commission provided strong evidence sufficient for prima facie cases, but much of it, including self-incriminating testimony, is inadmissible.107 This gap between commission evidence and trial-ready cases likely contributed to stalled or failed prosecutions as it takes a considerable time to build an economic crimes docket which is trial ready. Moreover, the SCCU’s success depends on close collaboration between the NPA and the Hawks, a relationship that has often been inconsistent.108

				4.2	Directorate for Priority Crime Investigation (Hawks)

				Sections 17B(b) and 17C of the South African Police Service Act109 (hereafter the SAPS Act) provides that the Hawks has been established as an independent directorate and special branch within the SAPS.110 Section 17D(aA) of the SAPS Act provides that the Hawks may investigate crime in terms of the Prevention and Combating of Corrupt Activities Act.111 Upon the completion of such investigation in terms of section 17D(3) of the SAPS Act, only then is the matter turned over to the NPA to pursue prosecution and investigation.112 This reaffirms that much of the investigative work is carried out by the Hawks before matters of state capture are eventually turned over to the SCCU to further consider the prosecution’s probability of success in obtaining a conviction.

				4.3	Challenges Faced in Investigating Economic Crimes

				For the NPA to achieve successful convictions in state capture corruption and money laundering cases, it is imperative that investigations by the Hawks 
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				meticulously connect the criminal elements to the factual reality of state capture.113 However, one of the primary difficulties to achieve successful convictions is the complexity of finding evidence that proves that state capture occurred. The success of corruption as a crime after all lies in its clandestine nature which makes it difficult to detect.114 Thus, these schemes can be often multifaceted, involving elaborate layers such as shell companies and intricate financial transactions.115 Shell companies, which are legally registered entities with minimal operational activity, are frequently used to obscure the true ownership and flow of funds, making it difficult to trace financial activities.116 Moreover, the financial transactions involved in state capture can be exceedingly complex, with funds moving through numerous accounts and jurisdictions.117 This complexity is further compounded by the involvement of influential individuals who can manipulate policy decisions and financial systems for personal gain.118 To address these challenges effectively, investigators must utilise advanced financial forensic techniques, data analytics tools, and expert testimonies, which require substantial expertise and resources.119

				In addition to the inherent complexity of state capture cases, resource limitations significantly impact the ability of the Hawks and the NPA to investigate state capture effectively.120 Commercial crime investigations are resource-intensive, necessitating substantial funding for forensic analysis, expert witnesses, and extensive fieldwork.121 Forensic analysis alone involves significant costs, as it requires specialised tools and expertise to examine financial records, communications, and other forms of evidence.122

				An issue branching from concerns of resource constraints is that of personnel shortages within the NPA. Notably, personnel shortages to combat state capture have also posed a significant challenge which has been earmarked by the Financial Action Task Force (FATF).123 Hence, the shortage of prosecutors has significantly impacted the prosecution of state capture cases by causing delayed proceedings and increasing the workload on existing staff.124 Prosecutors often face overwhelming caseloads, which can compromise the quality of prosecutions and lead to missed evidence or 
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				inadequate trial preparation.125 Notably, this is compounded by the reality that the NPA’s strategic plan for 2020-2025 recognises that the resource constraints and stern measures impair the skills development and overall advancement of the NPA’s tools and methods used to achieve its prosecutorial goals.126

				It is not clear if the NPA has been able to secure the necessary funds which would enable it to successfully pursue state capture cases. In 2022, the NPA estimated that it would need an additional R2.25 billion over the next three years if it is to successfully prosecute state capture cases. However, in the meantime, it emphasised the need to “play smart” and “pick its battles”.127 In 2024, due to further budget constraints, the NPA announced a suspension of the 2024 Aspirant Prosecutor intake but was later reinstated in the year and limited to specific training centres to take on new aspirants.128 While this reinstatement is encouraging, the initial suspension has restricted the influx of new talent into the prosecutorial ranks, exacerbating existing shortages and increasing the burden on current staff. Nonetheless, the intake of new recruits is likely to ease some of the workloads for more experienced NPA members, allowing them to focus on state capture.

				In 2022, the Hawks reported that it functions with half of its required workforce, with only a fraction of staffers dedicated to investigating complex cases.129 With a total workforce of 2 642, only 1 500 individuals were dedicated to investigative roles.130 Despite marginal growth at the time, the Hawks was nearly at the same capacity it was when established in 2009.131 The staffing shortfall faced by the Hawks directly correlates to the challenges faced by the NPA, as insufficient investigative support can hinder the preparation and success of prosecutions in state capture cases.132

				We argue that it is essential to invest in training programmes, offer competitive compensation, and foster a supportive work environment to attract and retain top talent. Addressing these resource and personnel issues is critical for enhancing the effectiveness of investigations and prosecutorial 
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				objectives into state capture. It is submitted that without robust and adequately staffed investigative and prosecutorial bodies, the prospects for successful convictions in state capture cases become increasingly uncertain.

				4.4	Political Interference and High-Profile Accused

				This section particularly examines how high-profile accused have been shielded from prosecution through political interference. The criminal justice system has been held hostage by politicians since the advent of democracy. After the Truth and Reconciliation Commission published its findings in 1998, a list of 300 suspects was handed over to the NPA, ready to be prosecuted.133 In 2025, none of these individuals have been convicted and sentenced.134 There have been a few attempts to prosecute former apartheid-era criminals. An attempt was made to prosecute Joao Rodrigues for his alleged involvement in Ahmed Timol’s murder but due to his application for a permanent stay of the prosecution and subsequent death, he was never formally prosecuted.135 There has also been movement in several other cases, most notably S v Ephraim and Others136 which marks the first time ever that apartheid as a crime under customary international law has been included in an indictment.137

				In 2023, a scathing report on the lack of prosecutions of apartheid criminals, which included a detailed section on political interference, was commissioned and published by the NPA.138 The Report, known as the Ntsebeza Report (named for co-author Adv Dumisa Ntsebeza), held that the ANC deliberately sabotaged the prosecution of ANC cadres who were part of the 300 suspects.139 Importantly, on 29 May 2025, President Ramaphosa announced the establishment of a Commission of Inquiry into Delay in Investigation and Prosecution of TRC Cases.140 The Commission will be chaired by retired Constitutional Court Judge Sisi Khampepe and she will be assisted by Northern Cape Judge President Frans Diale Kgomo and Adv Andrea Gabriel SC.141 It is hoped that this Commission will have a considerable impact on how former apartheid-era crimes are perceived nationally and abroad and will motivate the NPA to finalise its apartheid-era matters. We argue that the culture of political interference has been entrenched in the South African government for decades and must be uprooted if the country is serious about ending impunity for state capture crimes. In Rodrigues v National Director 
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				of Public Prosecutions of South Africa and Others, the SCA stressed the political interference that occurred in TRC cases must never occur again, a concern still present within the machinery of the NPA.142 In this regard, the NPA should indicate the measures, including checks and balances, which will be put in place to prevent a recurrence of these unacceptable breaches of the Constitution.143

				The aftermath of the State Capture Report also brought with it several developments and challenges. After Madonsela’s stellar work to expose state capture, Adv Busisiwe Mkhwebane was appointed by Jacob Zuma as the Public Protector in 2016. Her reign, which ended in her removal by Parliament in 2023, was highlighted by several decisions to hamper the investigation of public officials implicated in state capture, including the Estina Dairy Project. Brett explained that “[o]ver time, however, she has become strongly suspected of representing the ANC patronage faction’s interests.”144 Despite several media reports that the Guptas were involved in the Vrede Dairy Project, Mkhwebane published the Public Protector’s Report in 2017, which failed to implicate any party in corruption.145 In 2019, the North Gauteng High Court declared the Public Protector’s Report on the Vrede Dairy Project to be unconstitutional and unlawful.146

				The African National Congress (ANC) has made some attempts to combat corruption within its ranks. The ANC’s Integrity Commission was established in 2012 and is a mechanism of accountability that is housed within the National Executive Committee Structure of the ANC.147 While it has shielded various ministers and other high-profile ANC members implicated in state capture, it has expelled some. Ace Magashule, who was implicated in a R255 million Free State asbestos project, was asked to step down by the Commission in 2020 and later expelled by the ANC in 2023.148 After the May 2024 general election, the ANC lost its majority and a government of national unity (GNU) was created.149 We argue that this is an opportunity for the current government 
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				to create a new strategy to deal with members of the GNU who are charged with economic crimes.

				The investigation of state capture presents numerous challenges, not all of which can be addressed in this paper. It is important for the government to identify all the challenges faced by the investigation of economic crimes. We argue that the GNU, in consultation with criminal justice stakeholders, should use the state capture reports to develop a comprehensive manual identifying all challenges related to state capture.

				RECOMMENDATIONS

				In this section, we highlight two key areas for improving the fight against state capture, namely (1) enhancing the independence of the Hawks and the NPA through reform, and (2) optimising the use of confiscation and forfeiture proceedings.

				5.1	Enhancing the Independence of the Hawks and the NPA through Reform

				As discussed above, one of the primary challenges for both the Hawks and the NPA has been the political interference that delays justice in cases of state capture.150 Subsequently there is a need for reforms that prioritise strengthening the independence of these institutions to ensure they can operate impartially and without undue influence in securing convictions in cases of state capture. Below it will become clear that this involves creating clear, transparent procedures for appointments and dismissals of key personnel that are insulated from political pressures.

				Robert Klitgaard’s theory on corruption emphasises that a monopoly of power combined with discretion and a lack of accountability fosters an environment ripe for corruption.151 In the context of appointing heads of the Hawks and the NPA, the absence of transparent accountability can create significant vulnerabilities that may cause corruption to thrive. The perceived potential for corruption in this process further reinforces the belief that it may be connected to the lacklustre efforts of the NPA in pursuing high-profile state capture cases.152 Thus, safeguarding the structural independence of the Hawks and the NPA is crucial, as abuse within the hierarchical chain of command can undermine any operational autonomy that is directed at prosecuting cases of state capture.153 President Cyril Ramaphosa has been urged to acknowledge that while the mere allegation of corruption in the appointment process does not in itself constitute proof of actual misconduct, nor does it necessarily reflect on the NPA’s prosecutorial integrity, the potential for such corruption 
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				must nonetheless be treated with the utmost seriousness.154 Corruption thrives in secrecy, therefore it is important to take proactive measures to prevent the exploitation of any loopholes.155 Anti-corruption agencies capable of tackling at times the powerfully connected need to be shielded from the controls of politicians, who generally are the most susceptible of being viewed as enablers of corruption.

				Article 30(2) of the United Nations Convention against Corruption (UNCAC) provides that each State Party should take such measures as may be necessary to establish or maintain effective investigation and prosecution of corruption.156 Article 36 of the UNCAC further holds that States should establish specialised anti-corruption bodies in fighting corruption. Furthermore, such a body shall be granted the necessary independence, in line with the fundamental principles of the legal system of the State Party, to carry out its functions effectively and without undue influence.157 Reading articles 30 and 36 together suggests that specialised anti-corruption bodies, such as the NPA and the Hawks, should be established as independent entities to prevent undue influence in their efforts to combat corruption.158

				Structurally, reforming the process by which the heads of the Hawks and the NPA are appointed is critical. Currently, the process of appointing these heads can lead to perceptions that they are strategic placements to serve bias or political favouritism.159 For instance, at one stage the Hawks was told by Acting National Commissioner, General Nhlanhla Mkhwanazi, to halt investigations into Lieutenant-General Mdluli who allegedly willingly used his position for corrupt purposes to support former President Jacob Zuma’s intention to run for a second time as ANC President.160 The refusal of SAPS to comment on what it has termed an internal matter is concerning.161 Given the highly public nature of this issue, coupled with the police’s refusal to comment on the suspension of an investigation, raises serious concerns about corruption. This situation calls into question potential political interference in law enforcement and undermines the integrity of anti-corruption efforts in 
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				South Africa. The incident highlights the tensions between state power and accountability, particularly in the context of high-profile political figures, who are often at the centre of state capture cases.162

				The Constitutional Court in Glenister v President of the Republic of South Africa and Others163 held that the Constitution imposed a positive obligation on the state to establish and maintain an independent body with sufficient autonomy to combat corruption.164 Moreover, the court majority agreed that adequate independence does not require total insulation from political accountability.165 Sufficient independence is rather insulation from a degree of management or oversight by political actors threatening imminently to stifle the independent functioning and operations in combating corruption. According to the court, an effective corruption-fighting unit thus needs to be both structurally and operationally independent.166

				The Constitution Twenty-First Amendment Bill seeks to establish an Anti-Corruption Commission (ACC) as a Chapter 9 institution, directly responding to the constitutional and judicial imperative outlined in the Glenister case.167 Aimed at creating a constitutionally entrenched body with guaranteed institutional and operational independence, the Bill addresses the deficiencies identified in existing structures, particularly those seen in the Hawks, which the court found to lack sufficient independence to meet the constitutional standard. If the Bill is enacted, the proposed ACC represents a critical step towards fulfilling South Africa’s constitutional duty to combat corruption through a credible and autonomous institutional framework.

				The case of Sonke Gender Justice NPC v President of the Republic of South Africa and Others168 serves as a significant reaffirmation of the principles of independence when bodies should be established free from the state’s undue influence.169 While the focus here is on the Judicial Inspectorate of Correctional Services, the underlying logic of independence remains relevant. A key criticism raised in this case is that a body established with the goal of being independent from state control should not be subject to any degree of its unchecked authority, especially if that body serves the function of holding the state accountable.170
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				In the context of the NPA and the Hawks, the Executive Cabinet’s broad powers to appoint their heads raise significant concerns about potential political interference. If appointees are aligned with corrupt agendas, it could severely undermine the integrity and effectiveness of these anti-corruption bodies to influence their mandate. This possibility emphasises the need for transparent, accountable processes in these appointments to ensure that the individuals selected can perform their roles without fear of political retribution or influence. Strengthening the independence of these agencies is crucial for maintaining public trust and effectively combating corruption within the state.

				Addressing the political interference faced by the Hawks and the NPA is imperative for restoring integrity and effectiveness in South Africa’s fight against corruption. The establishment of clear, transparent procedures for the appointment of leadership within these institutions is essential to mitigate the risks of bias and ensure that selections are based on merit rather than political favouritism. As highlighted by both Klitgaard’s theory and the principles enshrined in the UNCAC, structural independence is critical for enabling these agencies to operate without undue influence from political actors. By fostering a robust framework that safeguards their autonomy, it will strengthen their capacity to pursue justice in cases of state capture and bolster public confidence in the rule of law. Reforming the operational landscape of the Hawks and the NPA is not just a bureaucratic necessity but a vital step towards achieving accountability and restoring faith in South Africa’s governance and legal institutions.

				5.2	Confiscation and Forfeiture Proceedings

				The perpetrators of economic crimes often sustain lavish lifestyles. For them, crime does pay. However, successful confiscation and forfeiture proceedings can have a significant deterrent effect on potential offenders, especially forfeiture proceedings that do not require a criminal conviction.171 The FATF reported that “South African authorities have achieved some good results confiscating criminal proceeds. However, they have struggled to recover assets from ‘State Capture’ and proceeds that moved to other countries.”172 In South Africa, the Asset Forfeiture Unit (AFU) can seize the assets of alleged offenders of economic crime through confiscation or forfeiture proceedings in terms of the Prevention of Organised Crime Act.173 Restraint and confiscation orders form part of confiscation proceedings, which may only be instituted following a criminal conviction.174 This means that the initiation of a criminal trial against the accused is obligatory for restraint orders or so-called freezing 
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				orders and a conviction is required for a confiscation order.175 Conversely, forfeiture proceedings which include preservation orders (freezing orders) and forfeiture orders do not require that a criminal case has been opened.176 It focuses on the unlawful origin of the assets and not the offender.177 The AFU must prove on a balance of probabilities that an asset is being used as an instrumentality of an offence or is the proceeds of unlawful activities.178

				We argue that the AFU should be more aggressive in their strategy to preserve and forfeit the assets used in alleged economic crimes. For example, from the estimated R500 billion that were lost to state capture,179 the AFU has only been able to retrieve R14.3 billion.180 While this is still a substantial amount, the state should invest more in human resources and training to ensure that the AFU has sufficient staff to investigate these matters and to expedite asset forfeiture. This sends a clear message that public sector corruption will be met with severe consequences: the immediate seizure of assets. Some perpetrators also involve their family in economic crime.181 The effect of this is that forfeiture targets the assets of the offender as well as the assets of the family members if they used the assets as an instrumentality of an offence or acquired the assets from unlawful proceeds. The consequences are far more severe than merely imposing a fine or imprisonment on the offender who serves at the head of a family or who oversees a criminal organisation. The freezing of assets alone serves as a stark warning to alleged offenders that economic crime does not pay. It is submitted that the NPA should make asset forfeiture an integral part of its strategy to combat state capture.

				CONCLUSION

				Corruption is deeply entrenched in South Africa, with no immediate signs of eradication. The media has already started dubbing recent allegations of public sector corruption as “state capture 2.0”.182 We argue that the absence of state capture convictions signals to other criminals that looting state funds is permissible. The dire consequences of failing to prosecute state capture should compel the government to treat it as a matter of utmost urgency. For 
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				example, state capture has contributed to South Africa appearing on the FATF Grey List for the first time in 2021.183 Additionally, South Africa’s economy is experiencing minimal growth, as other states remain hesitant to invest due to concerns about corruption.184

				This paper posed the question: How can South Africa improve its capacity to prosecute high-profile state capture cases? While several recommendations were discussed in the above sections to better capacitate the NPA and other role players, we argue that the most important step would be to realise the extent of corruption within South Africa, at all levels. Acknowledging the deep-rooted nature of corruption in both state institutions and private sectors is crucial. Only by confronting the scale of the issue can South Africa begin to implement the necessary reforms, ensure greater independence of institutions like the NPA and the Hawks, and foster the political will to combat corruption. Thus, a national dialogue on anti-corruption should be considered by the government. Ultimately, strengthening transparency and accountability measures within the criminal justice system will be essential in building the capacity to prosecute state capture and restore public trust in state institutions.
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