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				BRIDGING THE GAP BETWEEN CHILD AND ADULT CRIMINAL JUSTICE SYSTEMS IN SOUTH AFRICA: ENCOURAGING ADULT OFFENDER ACCOUNTABILITY VIA LEGISLATED DIVERSION PROCEDURES

				SUMMARY

				Globally, juvenile offender diversion and rehabilitation, as opposed to retribution, are the norm. It is rooted within restorative justice approaches, which strive to ensure their responsibility and accountability for crimes committed. In 1997, the South African Law Reform Commission highlighted that a restorative justice approach was of great importance to restore legitimacy to the criminal justice system and to assist in the fight against crime. Three years later it was proposed that, in addition to traditional punitive measures, restorative justice measures should be considered in all criminal cases. Yet, little progress ensued outside the child justice system. In this paper we argue that the gap existing between the child and adult justice systems could not be justified and should be narrowed, and that the taking of responsibility, via a diversion option, should also be encouraged amongst adult offenders. The benefits and challenges of such practice for both offenders and victims are explored, whereafter national and selected international (e.g. Victoria and Queensland in Australia) procedural avenues towards adult offender accountability are investigated. It is proposed that adult diversion should be actively promoted and that legislation in this regard be considered. Extending legislated diversion mechanisms to adult offenders will not only broaden the use of restorative justice principles within the South African criminal justice landscape, but will, when offenders participate, contribute to their dignity and well-being and thereby underscores a core constitutional value. Finally, by showing accountability, they will demonstrate respect for the human rights and fundamental freedoms of others. This aspect of restorative justice targeting adult diversion will serve to strengthen existing focus on rehabilitation during incarceration and Throughcare programming on release into the community.

				Keywords: diversion; accountability; restorative justice; ubuntu; offenders’ well-being; victims’ dignity.
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				INTRODUCTION

				1.1	Background

				There is a wealth of literature that supports restorative and trauma-informed justice system approaches which focus on juvenile offender rehabilitation1 as opposed to retribution.2 This is generally centred on their stronger capacity (and potential) for reform than adults, the capacity of juvenile courts to reduce risk and promote resilience, and the opportunity for the young person to make informed decisions.3 An example of such a system was created by the South African Child Justice Act (hereafter the CJA).4 The CJA came into operation during 2010 and is based on a restorative justice philosophy/approach to justice which aims “to involve the child offender, the victim, the families concerned and community members to collectively identify and address harms, needs and obligations through accepting responsibility, making restitution, taking measures to prevent a recurrence of the incident and promoting reconciliation.” The aims of the CJA5 are, inter alia, to effectively rehabilitate children in conflict with the law, as well as to ensure that child offenders take responsibility for crimes committed. It is further linked to the humanistic principle or spirit of “ubuntu” (I am because we are) which is based on the philosophy of humanity towards others and the connection of self-dignity and respect as it relates to the human dignity and respect of others.6 “Ubuntu” should be promoted by the CJA through, inter alia, “reinforcing children’s respect for human rights and the fundamental freedoms of others by holding children accountable for their actions”.7

				As a key feature of the legislation, the mechanism of diversion encourages children to be accountable for their actions and the harm so caused.8 When that route is followed, the child offender will be dealt with outside the formal criminal justice system, resulting in the avoidance of a criminal record, prevention of stigmatisation and promotion of the reintegration of the child into his or her family and community.9 A prosecutor may, however, only consider diversion when, inter alia, the child freely acknowledges responsibility for the offence. Other conditions refer to there being a prima facie case against the 

				
					
						1	McKenna & Holtfreter 2021:450-451; Robinson & Kurlychek 2019:35.

					
					
						2	Terblanche 2016:188 notes that retribution does not equal revenge but that it is a theory which justifies punishment in reaction to the commission of a crime – ‘punishment is [thus] justified because it is deserved’. Retribution may also be the aim of a certain sentence.

					
					
						3	Crosby 2016:5; Dierkhising & Branson 2016:13; Rapp 2016:492.

					
					
						4	Child Justice Act 75/2008.

					
					
						5	See the Pre-amble and sec. 2 for a full description of the aims and objectives of the CJA.

					
					
						6	Cornell & Van Marle 2012:354; Mabovula 2011:38; Mokgoro 1998:1-3; Peacock 2013:3-9. Constitution of the Republic of South Africa, 1996:sec. 10.

					
					
						7	CJA:sec. 1(b)(ii).

					
					
						8	Skelton & Potgieter 2002:492.

					
					
						9	CJA:sec. 51. See Sloth-Nielsen 2017:704-710 and Joubert et al. 2020:83-90 for discussions of the diversion regime in terms of all the CJA sections cited in this paper.
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				child, consent to diversion by the child as well as the parents or caregiver, and the prosecutor agreeing with diversion as a suitable option.10 In addition, a probation officer must assess such child, unless assessment has been dispensed with by a prosecutor before a preliminary enquiry (related to less serious offences specified in Schedule 1)11 or by a magistrate during the preliminary inquiry.12 In both instances dispensing with assessment must be in the best interest of the child. 

				A noteworthy objective is the promotion of the dignity and well-being of the child offender, and the development of his or her sense of self-worth and ability to contribute to society.13 In addition, victims are recognised via opportunities to express the harm experienced or receive symbolic compensation.14 Based on the type and seriousness of the offence, a range of diversion options are available varying from supervision to vocational training and intensive psycho-social therapy.15 Compliance is monitored and if failure to comply is not due to the child’s fault the option may be modified, otherwise prosecution may proceed.16

				1.2	The case for expanded adult restorative justice processes in South Africa 

				A restorative justice approach has also been explored outside the child justice regime by various stakeholders. In 1997, the South African Law Reform Commission highlighted that such a response is of great importance to restore legitimacy to the criminal justice system and to assist in the fight against crime.17 The Commission recognised restorative justice as an approach where victims and offenders would focus on the settlement of conflicts arising from crime and address the underlying problems that caused them:18 It was also explained that it is, more widely, “a way of dealing with crime generally in a rational and problem-solving way” and that “central to the notion of restorative justice is the recognition of the community rather than the criminal justice agencies as the prime site of crime control.”19

				Three years later it was proposed that, in addition to traditional punitive measures, restorative justice measures, such as community penalties and reparation, should be considered in all criminal cases.20 The Department of Justice and Constitutional Development drafted a Restorative Justice National Policy Framework (RJNPF) acknowledging that the current punitive system of punishing offenders for crimes committed has only limited success, 

				
					
						10	CJA:sec. 52(1).

					
					
						11	CJA:sec. 41(3).

					
					
						12	CJA:sec. 47(5).

					
					
						13	CJA:sec. 51(k).

					
					
						14	CJA:secs. 51(e) and (f) respectively.

					
					
						15	CJA:sec. 53.

					
					
						16	CJA:sec. 58.

					
					
						17	South African Law Commission 1997:52.

					
					
						18	South African Law Commission 1997:8.

					
					
						19	South African Law Commission 1997:8.

					
					
						20	South African Law Reform Commission 2000:70-77.
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				thus calling for a different (restorative justice) approach and response.21 It is uncertain whether this document, which has now, in its current version, been in existence for a decade, has indeed been signed off.22

				Some ad hoc exploration and application of the restorative justice approach have taken place (albeit outside the pre-trial phase), such as in the cases of S v Maluleke,23 S v Shilubane,24 S v Saayman25 and S v M (Centre for Child Law Amicus Curiae).26 Though there are several subsequent judgments27 discussing restorative justice, they fall outside the scope of this paper as they were deemed to be inapplicable seeing as a punitive approach was followed. Since the early 2000s some dedicated community courts have been established, which are ordinary district magistrates’ courts that assist in dealing with matters in partnership with the community and business, and focus on restorative justice processes, such as diverting young adult offenders into suitable programmes.28 In addition, an internal National Prosecuting Authority (hereafter the NPA) policy makes provision for limited diversion opportunities.29 However, apart from the above, the adult criminal justice system remains largely trial- and punishment-oriented.

				It is evident from the above that the CJA offers child offenders the well-developed, restorative justice mechanism of diversion whereby they can take responsibility for their actions and also address the underlying causes for their behaviour while adult offenders do not benefit from the same approach. The question that arises is twofold. First, should this gap between the two systems be narrowed, and if the answer is yes, how could it be achieved? We argue in this paper that the gap should indeed be narrowed as that will equally encourage accountability amongst adult offenders and yield the benefits explored in this paper. We propose that existing pre-trial avenues for adult diversion should be actively promoted and, more importantly, that legislation in this regard be considered. Restorative justice in the adult justice realm, as proposed on more than one earlier occasion (and pointed out above), provides the theoretical framework for and justifies the proposal of increased focus on adult diversion.

				
					
						21	Department of Justice and Constitutional Development 2015:11. The General Objectives of the National Policy Framework are: ‘(i) to promote uniform implementation of Restorative Justice; (ii) to enhance a coordinated approach to restorative justice; and (iii) to guide and facilitate the increased use of restorative justice in the country.’

					
					
						22	Batley & Skelton 2019:18.

					
					
						23	2008 1 SACR 49 (T).

					
					
						24	2008 (1) SACR 295 (T).

					
					
						25	2008 (1) SACR 393 (E).

					
					
						26	2007 (2) SACR 539 (CC).

					
					
						27	Such as Director of Public Prosecution, North Gauteng v Thabethe 2011(2) SACR 567 (SCA) and Seedat v S 2017 (1) SACR 141 (SCA). See Skelton 2013:127-145 for a discussion of these and other cases dealing with the application of restorative justice in criminal matters.

					
					
						28	Davis & Booyens 2005:122; Lue-Dugmore et al. 2005:28; Justice and Correctional Services 2017/18:11.

					
					
						29	See discussion below in par. 7.
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				The benefits and challenges of diversion for both offenders and victims are explored in this paper, whereafter current South African and selected Australian procedural avenues towards adult offender accountability are investigated. Australia has been selected because adult diversion appears to be an established practice30 and there is evidence that participation in diversionary programmes leads to many offenders refraining from any further conflict with the law.31 A normative/desktop approach is followed.

				JUVENILE DIVERSION, TRAUMA-INFORMED COURTS AND THE SCOPE FOR ENHANCED ADULT OFFENDER ACCOUNTABILITY AND REHABILITATION

				As highlighted above, juvenile offender rehabilitation is practised within restorative justice system approaches, which recognise children’s stronger capacity (and potential) for reform, the opportunity for them to make informed decisions and the courts’ role in reducing risk and promoting resilience. Common experiences of delinquency and rule-breaking, diminished academic performance and attendance, high-risk behaviours, aggression and relational difficulties, victimisation, violence, and repeated exposure to trauma span the justice pathways of juvenile offenders.32 Of key importance here is that without court-directed33 or community-level intervention during childhood, these common experiences track into those of adults in conflict with the law.34

				Whilst it is often too late to disrupt the “school to prison pipeline”,35 it is not too late to encourage accountability and reparation, and thereby disrupt further involvement in adult criminal activity, with a goal to facilitate optimal individual and community rehabilitation.36 The successful implementation of trauma-informed practices in juvenile courts and use of age-appropriate rehabilitation principles are suggestive of potential for extrapolation into adult justice pathways pertaining to offender accountability, and adult rehabilitation and reinsertion.37

				Trauma-informed practices in adult courts38 are further compatible with integrated procedural justice, therapeutic jurisprudence, and restorative justice (inclusive of gender-responsiveness) which in turn increase legitimacy, offender 

				
					
						30	Hughes & Ritter 2008:11.

					
					
						31	The Queensland Cabinet and Ministerial Directory 2023:np; Hughes & Ritter 2008:7.

					
					
						32	Adams 2010:5; Buffington et al. 2010:13; Ford et al. 2006:13; Garland et al. 2001:409; Ko et al. 2008:396.

					
					
						33	See Gwatimba et al. 2018:190.

					
					
						34	Garland et al. 2001:409; Zelechoski 2016:325-342.

					
					
						35	The school-to-prison pipeline (SPP), also known as the school-to-prison link, school-prison nexus, or schoolhouse-to-jailhouse track, is the disproportionate tendency of minors and young adults from disadvantaged backgrounds to become incarcerated because of increasingly harsh school and municipal policies.

					
					
						36	McKenna & Holtfreter 2021:450-451.

					
					
						37	McKenna & Holtfreter 2021:450-451; Robinson & Kurlychek 2019:35.

					
					
						38	McKenna & Holtfreter 2021:450; ‘Trauma-informed practices seek to address abuse and trauma and respond in a person-centered and supportive manner. 
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				accountability and compliance, and overall effectiveness of rehabilitation and community safety.39 Close examination of how the adult criminal justice system re-traumatises those involved, and how court processes and offender supervision conditions can best promote offender accountability cognisant of prior trauma histories in a person-centred manner, is important.40

				The shift from punitive toward non-adversarial and collaborative efforts across intake, testimony, interventions, and sanctions addresses power differentials in court.41 These practices can avoid re-traumatisation and are particularly suited to those offenders exposed to intimate partner violence, rape, and family drug use. In addition, gender responsiveness is key and there should be cognisance of the unique pathways of women into the criminal justice system, and their greater representation regarding non-violent crimes of poverty and drug offences.42

				Further, whilst cognisant of crime causing harm to individuals and communities, the ‘just’ sanction within trauma-informed courts will not only sanction the offender, but also redress the harms caused by the offence itself, and place relational healing front and centre.43 The emphasis is on acceptance of responsibility of the offender when being held accountable to the victim of the crime and the community.44 There is some evidence that adopting this approach may be more effective in reducing recidivism (particularly in the case of gender-based violence) than the traditional criminal justice system.45

				THE SOUTH AFRICAN CONTEXT: ADULT OFFENDER ACCOUNTABILITY, UBUNTU, VICTIMS AND RESTORATIVE JUSTICE PROCESSES

				Restitution of aggrieved parties and restoration of harmony were key components of traditional pre-colonisation African law. Ubuntu was adopted as indigenous law enshrined in the South African interim Constitution of 1993,46 and is regarded as “a fundamental postulate of African customary law 

				
					
						When implemented in juvenile courts, there is potential for disrupting the school-to-prison pipeline.’

					
					
						39	McKenna & Holtfreter 2021:450-451.

					
					
						40	Katz & Haldar 2016:349; McKenna & Holtfreter 2021:450-451.

					
					
						41	Anyikwa 2016:485; Campbell 2006:30; Campbell & Raja 2005:97; Drabble et al. 2013:91.

					
					
						42	African Commission on Human and Peoples’ Rights 2023:np; Koons-Witt & Schram 2003:361; Penal Reform International 2023:1; Special Rapporteur on Violence Against Women 2013:9-10.

					
					
						43	Kaiser & Reisig 2019:135; Morris & Young 2016:11-32; Randall & Haskell 2013:501-502; Van Wormer 2009:107-108.

					
					
						44	Miller & Hefner 2015:142.

					
					
						45	Belknap & McDonald 2010:369-370; Covington 2014:2-3; Curtis-Fawley & Daly 2005:603-638.

					
					
						46	Act 200/193; Cornell & Van Marle 2012:354. Though Ubuntu is not specifically mentioned in the 1996 Constitution, the Constitutional Court view it as a value combining ‘individual rights with communitarian philosophy’ and ‘a unifying motif of the Bill of Rights’ (Port Elizabeth Municipality v Various Occupiers 2005(1) SA 
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				and in effect the foundation of restorative justice in African jurisprudence”.47 In so doing “modern restorative justice is a renaissance of indigenous criminal justice” in South Africa.48 An example is the consensus-based reparative approach to addressing crime in communities across South Africa through local peace committees (Community Peace Programme) which operate independently from the formal criminal justice system and reflects restorative processes and values and strive to counter structural problems, and embrace a broad range of crimes, victims, offenders, and community dynamics.49

				Restorative justice principles also underpin the victim empowerment movement and are based on requirements to balance the needs of the offender, the victim, and the community.50 As a form of empowerment and recognition, victim participation in criminal matters may take place at various stages. During the sentencing process the victim impact report may serve as a source of aggravating factors as well as “a source for understanding the nature of the harm” that the victim has suffered.51 Post-sentence victim-offender dialogue programmes are reported to be yielding high rates of victim satisfaction, with the government calling on communities to assist in re-integrating offenders into society through the Victim-Offender Dialogue (VOD) programme, stating: “The community, as the victim of crime, needs to foster partnerships to reduce crime by promoting values of good citizenship, which include assisting offenders to regain their best self and get re-integrated into society”. 

				Repentance is an important possibility that may arise during restorative justice encounters. Notwithstanding the timing of it, an apology and genuine remorse expressed by the offender taking responsibility for his or her criminal deeds will most likely contribute to the victim’s healing journey.52 Victims may ask questions, such as “why” and “why me” which can assist in getting closure on the crime experience. Reparation (actual or symbolic) remains an option and forgiving the offender may be considered.53 In addition to that of the offender, the victim’s dignity is ultimately restored. It confirms that crime is more than law-breaking but also constitutes an injury against the victim. The moral dimension of the offence is acknowledged.54

				Views held by victims should, where possible, be obtained when considering diversion and may reveal and allow solutions that are acceptable to offender and victim alike.55 However, they are not binding, and vengeful 

				
					
						217 (CC) [37] later cited in, amongst other, the case of Blue Moonlight City of Johannesburg Metropolitan Municipality v Blue Moon Properties 39 (Pty) Ltd 2012 SA 104 (CC) {38}. Ubuntu appears to be included by implication.

					
					
						47	Van Niekerk 2013:412.

					
					
						48	Murhula & Tolla 2020:101. See also Skelton 2013:127.

					
					
						49	Roche 2002:514-533.

					
					
						50	Department of Justice 2004:1; Murhula & Tolla 2020:98-101; Schoeman 2019:280-287.

					
					
						51	Van der Merwe & Skelton 2015:355.

					
					
						52	Murhula & Tolla 2020:98-101. 

					
					
						53	Murhula & Tolla 2020:98-101. See Witvliet et al. 2020:9 for a discussion on the benefits of restitution and apology for the victim, such as willingness to forgive.

					
					
						54	Sarre 2000:75.

					
					
						55	Sarre 2000:76.
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				victims may be frustrated, or even feel betrayed, by the process. Nevertheless, diversionary options may promote a better problem-oriented outcome than ordinary sentencing orders. Research shows that “there are high levels of victim satisfaction where restorative, rather than retributive, models of justice are used”.56

				As a criticism, restorative justice has been labelled as individualised and offender-orientated justice, thereby marginalising victims.57 A commitment to restorative justice principles and victim-sensitive practices may, however, go a long way to address this point. These may include the seeking of a victim impact statement, diverting the offender to a restorative option that may involve victim-offender mediation or a family conference setting (if applicable). Such setting is likely to involve a victim, an apology, and a commitment to restitution.58 Other examples of formal restorative justice programmes can include peacemaking circles, victim intervention programmes, community reparative boards, community support programmes, victim-directed and citizen-involved community service by the offender, and victim panels directed to offenders.59 When the offender commits a serious offence and takes responsibility within the formal criminal justice system, it not only excludes lengthy delays but saves the victim the stress of testifying and being cross-examined during trial procedures.

				ASPECTS OF CAPACITY, VULNERABILITY, AND ADULT OFFENDER ACCOUNTABILITY IN SOUTH AFRICA

				The potential for extension of (voluntarily) taking responsibility for all offenders (and victims) to the adult system has several implications regarding capacity and vulnerability, and engagement in restorative and reparative justice processes. For example, people with mental illness, learning disabilities, and speech and language difficulties are overrepresented in the South African criminal justice system.60 Their ability to self-insight and to meaningfully participate in dialogue and rehabilitation may be tenuous.

				There are implications for voluntary accountability of adult women in conflict with the law. Women in South Africa are generally detained on committal of non-violent crimes, and those who use drugs or are detained on drug-related charges, as example, are overrepresented in those incarcerated (three per cent of the total South African prison population).61 Trauma is pertinent here with associations between women’s engagement in crime and poverty, unemployment, caregiving responsibilities as single parents, exposure to intimate partner violence (IPV), exploitation, trafficking and coercion by gangs, mental health conditions and commercial sex work activity well evidenced.62 

				
					
						56	Sarre 2000:72.

					
					
						57	Sarre 2000:74.

					
					
						58	Sarre 2000:75.

					
					
						59	https://bit.ly/45NY9XA

					
					
						60	Naidoo & Mkize 2012:30; Prinsloo 2014:133; Sukeri et al. 2016:787; Van Hout & Wessels 2021a:100068.

					
					
						61	Department of Correctional Services 2020:47.

					
					
						62	Artz et al. 2012:1; Steyn & Booyens 2017:1; Van Hout & Chimbga 2020:157.
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				Exposure of women, particularly those who engage in commercial sex work and drug use, to many forms of violence within the criminal justice continuum including that of custodial violence during arrest, pre-trial detention and sentencing, exacerbates their reintegration.63

				There is a lack of gender-specific non-custodial restorative measures, prison rehabilitation and reintegration programmes for women.64 Criminal sanctions on drug use and commercial sex work in South Africa serve to exacerbate stigmatisation of these women and obstruct their reintegration into the wider social and economic fabric of the community.65

				South Africa’s gender-neutral approach towards trial proceedings, sentencing and punishment does not fully reflect the general spirit of the United Nations norms and standards contained in the Tokyo Rules66 and Bangkok Rules,67 which prescribe an approach that intentionally considers gender nuances and prioritises applying non-custodial sentences to women offenders, wherever possible. Gender only comes into consideration at the mitigatory stage before sentencing.68 South African courts apply the “battered woman syndrome” doctrine to reduce the sentence where it is shown that gender-based violence or other forms of abuse contributed to the commission of crimes by women.69

				Non-custodial sentences and other alternatives to imprisonment are preferred for those with caregiving responsibilities, with purposive interpretation of the best interests of the child, and with a net effect to encourage the diversion of women offenders who are mothers or caregivers from incarceration.70 Pre-trial incarceration (approximately 30 per cent of the total female inmate population), however, remains the default by the South African Police (SAPS) despite the Tokyo Rules requiring States to implement alternatives to pre-trial detention at the earliest possible stage.71 This has substantial implications regarding the care of children whilst in pre-trial detention, the effectiveness of any diversion programme participation and the consequent stigma on release.

				Lastly, there is enough scope within the South African legal framework to ensure that those in need of drug use disorder treatment are considered for rehabilitative sentences.72 There is ample jurisprudence that shows that courts 

				
					
						63	African Sex Worker Alliance 2011:1-10; Manoek 2012:1-3; United Nations Office on Drugs and Crime 2019:1.

					
					
						64	Artz et al. 2012:1-6; Dastile 2014:1-12; George et al. 2022:434; Haffejee et al. 2006:3; Qhogwana & Segalo 2022:97-99; Van Hout & Chimbga 2020:157-165; Van Hout & Wessels 2021b:300; Vetten 2008:134-135.

					
					
						65	AIDS and Rights Alliance for Southern Africa 2019:1-3.

					
					
						66	United Nations General Assembly 1991:paras. 2-3.

					
					
						67	United Nations General Assembly 2010:paras. 57-59.

					
					
						68	S v Kgabo and Others 2005 (CC 11/1994) ZANWHC 63 (13 September 2005).

					
					
						69	S v Potgieter 1994 (1) SACR 61 (SCA); S v Ferreira and Others 2004 4 All SA 373 (SCA); S v Engelbrecht 2005 2 SACR 41; S v Kgabo and Others 2005 (CC 11/1994) ZANWHC 63 (13 September 2005).

					
					
						70	M v S (Centre for Child Law as amicus curiae) 2007 (2) SACR 539 (CC).

					
					
						71	Personal communication, DW Gaveni, Prosecutor, Seshego District Court, Limpopo (10 October 2023).

					
					
						72	See Criminal Procedure Act 51/1977 (hereafter CPA):secs. 293-297.

					
				

			

		

	
		
			
				103

			

		

		
			
				Van der Merwe, Parry & Van Hout / Bridging the gap between child and adult

			

		

		
			
				endeavour to give effect to alternative sentencing provisions (including drug treatment referrals), in order to balance societal interests to ensure justice,73 while remaining in conformity with the norms and standards provided in Rules 12 and 13 of the Tokyo Rules.74

				COMMUNITY CORRECTIONS, PRISON VOCATIONAL TRAINING AND REINSERTION PROGRAMMING IN SOUTH AFRICA

				Recidivism in South Africa is high (up to 95 per cent) due to the prevailing societal and community conditions and poor social reintegration and parole support programmes.75 The limited opportunity and ability to reintegrate back into the community on release coupled with socio-economic barriers fuels continued engagement in crime. Almost five decades ago the court in S v Scheepers already underscored the substantial impact of incarceration on the offender, not limited to deprivation of liberty, but centring on severe social stigma on release and substantial rehabilitative challenges.76

				The South African Department of Correctional Services (hereafter DCS) has a constitutional mandate under sec. 41(1) of the South African Correctional Services Act77 and outlined in the 2005 White Paper on Corrections78 to provide rehabilitation programmes. This is underpinned by the principles of Batho Pele (“People First”) which aim to prepare offenders for reintegration into the community as productive, well-adapted and law-abiding citizens and thereby reduce the rate of recidivism in South Africa.79 The DCS endeavours to achieve these aims by providing “offenders with needs-based programmes and interventions to facilitate their rehabilitation and enable their social reintegration”.80 These programmes are broadly grouped into three categories: Correctional Programmes that aim to raise awareness, provide information and develop life skills; Offender Development to facilitate offenders’ rehabilitation and personal development; and Psychological, Social and Spiritual Services to improve offender health and emotional well-being and assisting in their rehabilitation and reintegration into the community.81

				
					
						73	S v Ramone, 2013; S v Vetter, 2012; Jonga v S, 2020; S v Jacobs 2021 (2) SACR 644 (WCC).

					
					
						74	Rule 12 of the Tokyo Rules focuses on the conditions attached to non-custodial measures, emphasising practicality, precision, and a minimum number of conditions. Rule 13 deals with the treatment process within non-custodial measures, highlighting the development of various schemes like case-work and specialised treatment, conducted by professionals.

					
					
						75	Cilliers & Smit 2007:83; Dissel & Kollapen 2016:1-4; Guse & Hudson 2014:1449; Murhula & Singh 2020:98-101; Musekwa et al. 2021:102-103; Schoeman 2013:1-10; Thinane 2010:11.

					
					
						76	S v Scheepers 1 All SA 136 (A); Van der Linde 2021:56-79.

					
					
						77	Correctional Services Act 111/1998.

					
					
						78	DCS 2005.

					
					
						79	Coetzee 2003:63-71; Jonker 2011:1; Muntingh 2005:1; Murhula et al. 2019:21-43.

					
					
						80	DCS 2021:101.

					
					
						81	DCS 2021:101.
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				A broad range of studies report that reintegration of former offenders as skilled and reformed individuals is still not optimal due to the DCS blanket approach, lack of human and financial capacity, insufficient range of vocational opportunities and infrastructure, impact of prison congestion, and the lack of community involvement in reintegrating offenders successfully back into society.82 The inherent stigma for offenders returning to communities and growing punitive community attitudes towards them compounds accountability and successful reinsertion.83 Where the system works, those who find the rehabilitation helpful are deemed to have a predisposition to reform their lives.84 Of note is that there has been little evaluation of community correctional programmes within alternative sentencing applications.85

				For offenders following the diversion route, programmes aimed at rehabilitation also form an integral part. Research in South Africa has focused on the needs of female perpetrators indicating that, while women commit a range of offences, economic, aggressive, and narcotic crimes rate amongst those committed most frequently.86 This would necessitate an offence-specific approach to rehabilitation programmes.87 In addition, to counter recidivism, the underlying causes for committing crime should be taken into account. Research showed that there is a strong relationship between female offenders and prior experience of violence.88 Apart from trauma, there may be issues related to anger, parenting, and mental health. George et al.89 highlight that any programme aimed at rehabilitation and reducing recidivism, must be specific to the needs of the female offender (see also the Tokyo and Bangkok Rules). It is also essential to realise that the impact of the female offender is influential to future generations.

				It is therefore crucial that rehabilitation programmes are practical and prevent recidivism. A blanket approach, ultimately, is unacceptable. Diversion programmes must thus be structured in a way that they are offence specific, gender responsive, and address mental health issues. Adding to the discussion above, it is recommended that treatment should be conducted by specialist professionals supported by multi-agency community agency mechanisms and processes.
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				AGENCY, ACCOUNTABILITY, ACCESS, AND APPLICABILITY? PSYCHOLOGICAL ASPECTS OF REHABILITATION AND PSYCHOSOCIAL DIMENSIONS OF RESTORATIVE JUSTICE IN SOUTH AFRICA

				The dearth of research and evaluative measures regarding current rehabilitation programmes inside, and community correctional programmes outside, of correctional facilities in South Africa is of concern. Furthermore, much of the emphasis of the DCS and the modicum of local research focuses on individual accountability and responsibility in successfully engaging with and utilising these programmes.90 While it is important to recognise the agency of incarcerated individuals and their willingness to receive these correctional services, it is also important to contextualise this agency within their personal experiences and ability, as well as the accessibility and applicability of the programmes to their everyday existence.91 Hesselink and Herbig92 note that successful reintegration and sustainable methods for behavioural change need to consider not only individual psychological counsel and rehabilitation but also need to understand the socio-economic conditions contributing to pathways to offending. This is even more imperative when considering the particularities of female offender pathways to crime and the design of gender-responsive correctional rehabilitative practices that are applicable to women’s psychosocial lived experiences and prioritise women’s agency and empowerment.93 Consideration of how these underlying psychosocial drivers (such as low levels of education, social isolation, socio-economic constraints, substance use disorders, trauma, and mental illness) contribute towards criminal or recidivistic behaviour can improve the applicability of rehabilitation programmes.94 Similarly, consideration of alternative sentencing applications where offenders serve their sentences outside correctional facilities, in their communities, could improve the accessibility of rehabilitative programmes currently impacted by challenges such as limited human and financial resources, and overcrowding.95 Such psychosocial considerations of both individual and community rehabilitation (as mentioned earlier as successful in juvenile restorative justice measures) should guide the DCS in designing rehabilitative services, as a strong relationship between the offender and the community only further strengthens their opportunities for successful reintegration into society.96
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				PROCEDURAL AVENUES ENCOURAGING ADULT OFFENDER ACCOUNTABILITY IN SOUTH AFRICA

				It may be argued that the possibility of a non-custodial sentence can be a motivating factor for taking responsibility for criminal behaviour. On showing accountability in formal court procedures via a plea of guilty97 or entering into a plea and sentence agreement,98 courts are often persuaded to consider the perceived taking of responsibility and to impose a fine,99 a suspended sentence,100 or correctional supervision.101 Though imprisonment and its negative consequences are escaped when one of these sentences are imposed, such person still incurs a criminal record and addressing underlying issues and/or restorative encounters with victims may fall behind. The argument in this paper rather focuses on broadening the mechanism of, and approach to, adult diversion as an encouragement to accountability.

				Currently the NPA internal policy102 treats diversion as one of the alternative ways of delivering justice and describes it as the “process of electing, in suitable and deserving criminal court cases, a manner of disposing of a criminal court case other than through normal criminal court proceedings”. As in the child justice realm, voluntary acknowledgement of guilt to a prima facie case is required, as well as willingness to participate in programmes and an assessment to determine the offender’s suitability for the diversion process. Similarly, it implies the withdrawal of the charges against the accused person after participation in certified programmes. These programmes are ideally, but not necessarily, linked to restorative justice approaches. They may entail addressing the root causes of the criminal behaviour, namely to prevent crime, and/or community service as a form of retribution, and/or addressing victims’ needs via an apology or compensation.103 Victim offender mediation or conferencing are also possible avenues to pursue. On completion of the diversion programme, the service provider submits a report to the prosecutor. If it is shown that the offender has cooperated and benefited from the programme(s), the matter is withdrawn and recorded as a diverted case on the daily statistics and no further prosecution on the same issue may take place.104 An obvious advantage for the criminal justice system is that court rolls are less congested as the matter is withdrawn when programmes are successfully completed. When diversion is indeed promoted, its successful consideration will depend on the availability of restorative justice officers, probation officers or social workers at all designated courts. District magistrates’ courts seem to be a suitable point of departure.
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				In addition to a pre-trail diversion, prosecutors are alluded to the inclusion of diversionary components, such as treatment (linked as conditions to a suspended sentence or correctional supervision, or a specific order in that regard), during the sentencing stage.105 Openness and sensitivity to such pathways, however, remain uncertain. The prosecution is mostly punishment-driven and may often leave sentencing to the discretion of the court. In addition, considering the high levels of crime and violence, the public opinion also veers towards punitive sanctions rather than restorative interventions.106

				Types of offences earmarked for general diversion in the policy document107 are very limited and include minor offences for which an admission of guilt would be suitable. They include those offences for which, on conviction, a magistrate would impose a fine of not more than R10 000, such as common assault and robbery, theft, malicious damage to property and driving under the influence. Violent and serious crimes such as murder, rape, robbery with aggravating circumstance and domestic violence crimes are expressly excluded and may only be considered in exceptional circumstances with permission of the Director of Public Prosecutions.108 Though screening by a social worker or probation officer is required, prosecutors have the final discretion in the decision whether to divert an offender or not.109

				Very little statistics could be traced but one non-governmental service provider, NICRO, reported that 8,072 adults were facilitated nationally in diversion processes for a specific year,110 less than half the number of adults processed three years before.111 Even so, the NPA does not display a consistent approach to the use of diversion for adults. The 2018/19 NPA report indicated an increase in adult diversion from the previous year,112 while the annual report two years later made no mention of diversion at all.113 The 2023/24 report again mentions it by way of a brief reference to the finalisation of minor drug offences via diversion.114 This is encouraging information and ties in with our proposal towards the end of the paper. The NPA, however, confirmed that lack of adequate diversion options available to the prosecution remains a challenge115 and that explains their shift in focus, and possibly also the decrease in NICRO’s involvement in diversion. In addition, in instances where a criminal trial and conviction are not warranted, prosecutors increasingly revert to other outcomes such as informal mediation116 or the matter may be 

				
					
						105	NPA 2014:24.

					
					
						106	NICRO 2021.

					
					
						107	NPA 2014:22 read with CPA:secs. 56-57.

					
					
						108	NPA 2014:25.

					
					
						109	NPA 2014:23.

					
					
						110	NICRO 2021:3.

					
					
						111	Batley & Skelton 2019:37.

					
					
						112	NPA 2018/19:60.

					
					
						113	NPA 2022/23.

					
					
						114	NPA 2023/24:75.

					
					
						115	NPA 2023/24:110.

					
					
						116	See NPA 2018/19:60 where the number of mediation cases at the time were ten times more than the diversion cases.

					
				

			

		

	
		
			
				108

			

		

		
			
				Journal for Juridical Science 2025:50(1)	Research Article

			

		

		
			
				finalised via a deferred fine.117 In some jurisdictions diversion and alternative sentencing options are provided, such as anger management and alcohol and drug rehabilitation programmes. Ultimately, it appears that local conditions and problems with crime must determine the development of diversion options in a jurisdiction coupled with involvement from non-governmental organisations as well as the DCS.118 It is submitted that there should be clarity on the offences eligible for diversion procedures and renewed focus on development of sufficient diversion options.

				In selected courts where restorative justice and diversion approaches were promoted, “all the courts showed a dramatic growth in understanding of alternative approaches to dealing with petty offences, along with notions of restorative justice” with a commitment to the increased use of diversion and alternative sentencing options.119 Suggestions regarding the improvement of community courts are relevant to our proposal and we support the expansion of the use of diversion in all (lower) courts. Proper planning is a priority and the types of crimes that are suitable for diversion should be thoroughly identified and analysed. To facilitate proper implementation, role-players should understand the diversion mechanism:

				All role-players could benefit from an improved understanding of restorative justice, and of the difference between diversion and alternative sentencing options … Diversion outcomes should be perceived as positive performance indicators for the police and courts, and need to be recorded to reflect this fact.120

				Diversion options need to be developed coupled with its monitoring and evaluation mechanisms.121 The range of conditions to a diversion plan must be broadened similar to those in the CJA,122 but adapted to adults were needed. To allow an offender to participate in relevant and thorough diversion programmes, we suggest, like in some other jurisdictions, that the prosecution and courts should consider lengthy adjournments of up to twelve months.123 Though not a diversionary mechanism, the necessity of longer periods of treatment has been acknowledged in the Prevention and Treatment of Substance Abuse Act.124 It regulates the establishment and governing of treatment centres. When someone is dependent on substances and “commits criminal acts to sustain his or her substance dependence”,125 the court may order that such person be committed to a treatment centre for a period up to 12 months calculated from the date of admission.126 Such a referral order for treatment, rehabilitation and skills development may be in lieu of or together 
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				with a wholly suspended sentence.127 We submit that this approach can easily find wider application, such as in a diversionary procedure.

				DIVERSION DEVELOPMENTS IN AUSTRALIA

				Diverting adults in conflict with the law has been part of the Australian legal landscape for more than two decades128 and has received praise as well as criticism.129 The practice generally encompasses all offence categories and spans across all levels of the criminal justice system.130 The different States differ in their design and implementation of diversion. In the State of Victoria, it is generally aimed at first offenders who are not facing possible mandatory sentences, but second offenders may be considered when treatment seems suitable.131 Traffic offences are also eligible for diversion and though the accused will escape a criminal conviction, their de-merit system is still applicable.132 Accountability to a prima facie case is required while victims are consulted.133 Diversion co-ordinators play an integral role in the screening process, and the prosecutor and accused should agree to diversion, but magistrates have the final decision, also monitoring the offender’s co-operation to set conditions.134 The accused should not have pleaded yet and a matter may be adjourned for up to twelve months to allow an offender to complete the relevant programme.135 On successful completion the accused is discharged without any finding of guilt and may not be charged for the same offence again.136 Offenders being arrested for drug-related offences, other than those accused of serious offences, such as dealing in drugs, regularly feature in diversion programmes. The aim of this section, however, is not to conduct an in-depth study into the diversion practices in Australia, but rather to provide examples of how adult diversion is currently approached in other jurisdictions. While the position in Victoria reminds us of how diversion is regulated in the CJA in South Africa, the position in Queensland as discussed below illustrates a multilayered focus on drug-related offences.

				Adult offenders who identify drug and/or alcohol use as a contributing factor to the offences they have been charged with, may have access to either of two diversion programmes, as well as access to further treatment afterwards.137 They comprise of the Drug and Alcohol Assessment Referral Programmes (DAAR) and the Illicit Drugs Court Diversion Programme (CDP). These programmes provide online or in-person education and information about the harmful use of drugs and/or alcohol to further a better understanding of the 
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				relationship between substance use and the offence(s) in question. Sessions vary between 60 and 90 minutes.138 Successful participation in either of the Diversion Programmes will prevent any further criminal record.139 Access to a diversion programme requires the completion of a Referral Form which the Court registry will review to determine the offender’s eligibility for either of the two programmes available, as well as the choice of participation. It is then discussed in court and the Magistrate will make the final decision to order a programme or not as part of a sentence or bail undertaking.140 The court may also make any other order for payment of compensation or restitution that the court could have made had the offender been convicted.141

				Magistrates’ Courts also have diversion powers regarding minor possession of drug offences. An accused (anyone older than seventeen years) may be diverted if found in possession of small quantities of certain drugs, namely 50 grams of cannabis and/or one gram each of heroin, methadone, amphetamine, or cocaine or three tickets of LSD.142 Other eligible drug offences include:

				possession of anything used in connection with a drug offence if the thing was for personal use, possession of items used for the administration, consumption or smoking of dangerous drugs, failure to take reasonable care of a syringe [and] failure to dispose of a syringe.143

				It is a prerequisite that the accused admit guilt to the offence and has not previously been convicted of or are currently facing charges of a sexual nature or a drug offence of a serious nature. A court diversion officer, who is attached to the lower court, evaluates an accused’s eligibility for diversion and informs the court accordingly. The accused must consent in writing to an order of good behaviour for a certain period (i.e. not committing any further offences) and attending the drug education and information session with a health service provider.144 When the order is successfully completed, the case is finalised with no conviction being recorded. Further treatment to address the person’s drug-taking habits is always an additional voluntary option. However, if such an accused is in breach of the order, a court appearance will be scheduled with normal trial procedures to be followed.

				In addition to court diversion, the Queensland approach currently authorises police officials to divert minor cannabis-related offences, such as being in possession of not more than 50 grams or being in possession of items that are, or have been, used for smoking cannabis.145 To qualify for early referral to diversion the person must admit to being in possession of the substance in a recorded interview and must agree to participate in the police 
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				drug diversion program (DDAP). Failure to attend the DDAP will have adverse consequences for the accused. Diversion will not be an option if a person has been involved in another related serious crime, such as robbing someone to obtain the cannabis in question or has a criminal record of a violent crime against another person.146

				Supplementing diversion mechanisms, such as adult restorative justice conferencing of criminal matters, may take place to settle matters outside of court.147 It may happen at any stage of the criminal justice process and either the police, prosecutor or court or corrective services may thus refer a matter in this regard.148 A voluntary and facilitated meeting between the offender and the person or persons most affected by the harmful conduct then takes place. An agreement may be reached regarding the reparation of the harm, the participation in counselling, attending a course to address the offending behaviour or making a donation to charity. Should the offender honour the agreement, it plays a role in the final decision of the police or court on how to deal with the matter. A failure to abide by the agreement will result in the matter following a criminal trial process.149

				In May 2024, seemingly following developments in other states, the State of Queensland introduced new legislation to address all minor drug offences at a police level.150 Police are now able to deal with possession of small quantities of all types of drugs, alleviating the courts’ task in this regard.151 The Police Drug Diversion programme is designed along a tiered approach.152 A police officer may issue a warning to first-time arrestees on minor drug-possession offences, accompanied by a drug warning notice and a police referral to a support service. For second and third minor drug-possession offences, a police officer may offer an opportunity to the person to participate in a mandatory Drug Diversion Assessment Program. When committing a fourth offence the person will be referred to be dealt with by the court, and it will most likely not include diversion. A person will not be eligible for a drug diversion warning if the person has previously been offered either a drug diversion warning or the opportunity to participate in a drug diversion assessment programme.153

				In Queensland minor drug offences involving possession for own use are viewed as health issues with the focus on helping the person dealing with a habit. It is further based on the notion that if you divert people early to health and education services, they are less likely to reoffend, thereby also 
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				preventing further crime.154 This expanded approach resulted from roundtable discussions involving experts from medicine, the law, law enforcement, and the community.155 There is an awareness that the reasons for drug use are complex, and that mental health is often a contributing factor. This strategy aims to “get people into intervention programs that include therapeutic and psychosocial support and interrupt a pattern of offending”.156 Diversion programmes should also recognise health inequalities and be developed to be “culturally safe” and “trauma-informed” – with treatment, care and support offered by “capable” service providers.157 It is emphasised that the expansion of police drug diversion is not about going soft on crime but rather the opposite. Diversion of such matters is seen as:

				a way of offering real hope to those caught up in drug use and providing a proven pathway to better personal wellbeing away from the criminal justice spiral … Taking part in diversion allows a person to have another chance and to make better choices and yields outcomes for minor drug users such as preventing stigma and long-term harm – much better than the potential harsh realities of the criminal justice system.158

				The envisaged benefits in the above paradigm seem substantial, but they are always linked to the individual and to all role players’ proper training and capability. Research indicates that a substantial percentage of the people who participate in police diversion refrains from any further conflict with the law.159 Adult diversion is legislated in both Victoria and Queensland. As in South Africa, there should be a prima facie case where the taking of accountability (as part of the restorative justice model) and agreeing to participate in the treatment programme are integral steps in the diversion journey.

				It seems important that a dedicated office facilitates diversion matters. However, in both Victoria and Queensland magistrates have the final say in all cases (except in the recent police-mandated drug diversion initiative in Queensland). The offender is spared the stigma of a trial but may benefit from the court’s involvement as its authority may play a motivational role to complete the relevant education or treatment programme. It is important to note that victim-offender encounters may, as in the CJA, still take place. Thereby the person who suffers the harm is recognised, is allowed a voice and the opportunity to make an input. To address drug or alcohol use as the underlying reason for the commission of crimes is essential in any society, and South Africa should take cognisance of the way diversion is utilised in this regard in Queensland. It would, however, appear that the additional available treatment after the once-off diversion meeting in Queensland may be substantial towards a person’s recovery. Initial diversion should nonetheless be seen as the gateway to recovery in these matters.
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				While South Africa has decriminalised the personal use of cannabis for adults, the Queensland approach to the minor possession of other drugs – namely police-level diversion – may be considered by the South African legislature. Diversion in Queensland seems to be part of a holistic approach to criminal behaviour and the health and mental well-being of offenders. To successfully adopt a similar adult diversion mechanism in South-Africa, a paradigm shift might be needed. In addition, budgetary issues will play a role, and successful implementation will depend on proper training and capable service providers. Nevertheless, the above discussion ultimately shows that diversion is, when all these factors are present, a suitable and practical mechanism for certain categories of adult offenders and offences.

				CONCLUSION

				Participating in police-, court- or prosecutorial mandated diversion programmes allows an accused not only another chance, but also, when victims are involved, the opportunity to demonstrate respect for the fundamental freedoms of others by taking accountability for their actions. Though diversion may often be offender-orientated, it may yield benefits for the victim such as an explanation of the reason for the crime, an apology, restoration or compensation. Apart from the CJA, there are no legislative provisions in the CPA or any other legislation or regulation for adult diversion. We have argued in this paper that this gap between the two systems should be addressed and that accountability should be equally encouraged amongst adult offenders. We propose that existing pre-trial avenues for adult diversion should be actively promoted and that legislation in this regard urgently be considered. The possibility of the voluntary taking of responsibility by all offenders should thus be extended to the adult system in a more formal way and should not be limited to the child justice system, where it is encouraged via legislative diversion mechanisms. Lessons may be taken from the position in Victoria and Queensland, Australia, where adult diversion is sanctioned by magisterial courts generally, and specifically in the latter, where the use of drugs or alcohol is the underlying reason for the crime committed. In addition, diversion at police level is authorised in Queensland in cases of minor possession of all kinds of drugs. Diversion orders may either involve substantial treatment from the beginning (as in Victoria) or allow (essential) voluntary further treatment after brief diversion sessions (as in Queensland).

				Drawing in the non-punitive restorative model from the periphery,160 with a focus on adult diversion for selected crimes and first offenders, will open the door to enhanced adult offender accountability, will promote the dignity of the offending individual and the victim alike, will consider the adult offender as victim of societal forces, will recognise health issues underlying criminal conduct and will carry the potential for community healing and restoration in South Africa. Significant investment is, however, warranted to establish a supportive system to allow for a comprehensive and effective diversionary adult mechanism.
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