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				Conceptualising customary law adoptions in South Africa: The motive(s) or reason(s) behind, and requirements of, a valid customary law adoption

				Summary

				An adoption can be legally effected under customary law. The motive(s) or reason(s)1 behind customary law adoption are multifaceted. Social anthropologists have identified several reasons for the adoption of children in Africa, including childlessness and providing for orphans and abandoned children. Customary law adoption should not be dismissed for being conducted only to save a family from the termination of its lineage and not having regard for a child’s best interests (one should of course remain cognisant of the fact that the matter of a child’s best interests involves a wholly distinct matter in own right). Still, though African children “belong” to an extended family and are cared for within such a family, the reality is that many children need a home. It is, therefore, unfortunate that, for various reasons, the specifics pertaining to the validity requirements for customary law adoptions are uncertain. The Children’s Act also does not mention customary law adoptions at all. The continued existence of uncertainties in this respect has led to the piecemeal recognition of customary law adoptions and interpreting, viewing and, in some instances, branding them as de facto, leading to the overall devaluing of the status of customary law. However, the latter is not the focus of the discussion here. Instead, this paper conceptualises customary law adoptions by critically discussing the reasons behind them and unravelling their validity requirements as a step towards considering future law reform in the interest of legal certainty. An analysis of case law sheds light on the requirements, with some reference to the Children’s Act. The generic requirements of a valid customary law adoption are confirmed as an adoption agreement between the families and the publication of the adoption, whilst reporting the adoption to a traditional leader is established as a relative requirement (as opposed to being obligatory). Yet, many practical reasons exist (such as keeping children safe) for reporting and keeping a record of customary law adoptions as a 

				
					
						1	In this paper, the terms “motives” and “reasons” are used interchangeably.
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				validity requirement. Consequently, the specifics pertaining to customary law adoption agreements, publication, reporting, and record-keeping must not be uncertain.

				Keywords: Adoption; Customary law adoptions; Motives/Reasons for adoptions; Requirements of customary law adoptions; Best interests of the child; Legal recognition of customary law adoptions

				Introduction and background

				Social anthropologists have identified several reasons why children are adopted in “traditional Africa”.2 Reasons for customary law adoptions include childlessness, “recruiting additional members to a given group”, and providing for orphans and abandoned children.3 However, it has been stated that abandonment as a reason for adoption occurs only in “unusual circumstances”.4 African children always “belong” to the mother or father’s extended family.5 Abandoning children is “contrary to the African notion of solidarity”.6 A common saying of the Yaka community in the Democratic Republic of the Congo encapsulates this sentiment quite well:7 “[A] child in the womb belongs to the mother, but once born, that child belongs to the community.”

				An African child would rarely be orphaned or abandoned, while a child born out of wedlock8 belongs to the mother’s family.9 Still, one should not underestimate the emotional toll that living in crime-stricken areas whilst being extremely poor and desperate, with no security, may exert on someone.10 Research shows that in South Africa, in 2014 alone, more than 3 500 babies were abandoned, and 5.2 million children were orphaned.11 During the 

				
					
						2	See Rwezaura & Wanitzek 1988:153. Various “forms” or examples of such adoptions (in South Africa specifically) exist. See, amongst others, Mokotong 2015:347 and the authority cited for this non-exhaustive list.

					
					
						3	Rwezaura & Wanitzek 1988:153.

					
					
						4	Rwezaura & Wanitzek 1988:153.

					
					
						5	“Belonging” and consequently “mechanisms for ensuring that every child has a home” were described as “sacrosanct” in Centre for Child Law v NN and Others (32053/2014) [2017] ZAGPPHC 682 (25 October 2017) (hereafter the NN case). See also, amongst others, Rautenbach 2021:109; Bekker 2008:403; Olivier & Olivier 1995:6; Olivier & Olivier 1998:7; Bekker 1997:187-188; Henderson 2003:17; Mokotong 2015:349.

					
					
						6	Mangayi 2019:1. Adoption has been regarded as being a “practical application” of the spirit of ubuntu (by the South African Law Reform Commission [SALRC]). See also Boezaart 2017:170.

					
					
						7	Mangayi 2019:1.

					
					
						8	The preferred term here is “born out of wedlock” as opposed to “illegitimate”.

					
					
						9	See, amongst others, the Bhe case:paras. 57-58 (Bhe v Magistrate Khayelitsha; Shibi v Sithole; South African Human Rights Commission v President of the Republic of South Africa 2005 (1) BCLR (CC) (15 October 2004).

					
					
						10	“Residents of Hillbrow-Berea live constantly in insecurity and instability marked by ‘fear and anxiety of mugging and grievous crimes that occur from sunset until dawn’”. Mangayi 2019:3.

					
					
						11	These statistics apply to children in general and not to African children exclusively. The estimate of more than 3 500 abandoned babies arrived at by Blackie had already been made by Child Welfare SA in 2010. Statistics on abandonment are not provided annually. In the first seven months of 2021, 43 babies were 
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				COVID-19 pandemic,12 there was a rise in cases of child abandonment.13 Naturally, child abandonment is not restricted to a race, culture or community. Various issues lead to children being without care, including physical decay in South Africa’s inner cities,14 the high crime rate, homelessness, prostitution, and poverty – deprivations that affect the most vulnerable.15 Young women are oftentimes “victims of unwanted pregnancy”, becoming mothers to unplanned and, regrettably, unwanted children for whom there are no shelter or security, sometimes leading to these mothers abandoning their babies.16 “Restrictive legislation” is an additional cause for child abandonment,17 and South Africa’s 

				
					
						abandoned, of whom 23 were found alive. The latter statistics were obtained through an “informal gathering of news reports” by Rosenberg. Other (2014) statistics include 4.5 million children not living with their parents, 150 000 children living in child-headed households, more than 13 000 children living in “residential care facilities” and approximately 10 000 children living on the streets. In 2013 more than 11 million children and more than half a million children were registered for child support and foster care grants respectively. In 2014 the estimate was that, overall, there are 18.5 million children in South Africa. See Blackie “Fact sheet on child abandonment research in South Africa”, http://www.adoptioncoalitionsa.org/wp-content-uploads/2014/05/FactSheet-Research-on-Child-Abandonment-in-South-Africa_Final2.pdf (accessed on 19 June 2017); Rosenberg “South African women needing to abandon their babies don’t have safe options: this must change. The Conversation”, https://theconversation.com/south-african-women-needing-to-abandon-their-babies-dont-have-safe-options-this-must-change-163992 (accessed on 4 December 2024).

					
					
						12	In 2020. The COVID-19 pandemic was accompanied by a “devastated economy”. Helderberg Baby Saver “Despite being illegal, South Africa needs more baby boxes as baby abandonment rises.”, https://www.news24.com/Life/despite-being-illegal-south-africa-needs-more-baby-boxes-as-baby-abandonment-rises-20210527 (accessed on 4 December 2024).

					
					
						13	Helderberg Baby Saver “Despite being illegal, South Africa needs more baby boxes as baby abandonment rises.”, https://www.news24.com/Life/despite-being-illegal-south-africa-needs-more-baby-boxes-as-baby-abandonment-rises-20210527 (accessed on 4 December 2024).

					
					
						14	Accompanied by racial stereotyping. See Mangayi 2019:2.

					
					
						15	See Mangayi 2019:2-3. See also Blackie “Fact sheet on child abandonment research in South Africa”, http://www.adoptioncoalitionsa.org/wp-content-uploads/2014/05/FactSheet-Research-on-Child-Abandonment-in-South-Africa_Final2.pdf (accessed on 19 June 2017).

					
					
						16	See Mangayi 2019:4.

					
					
						17	Blackie “Fact sheet on child abandonment research in South Africa”, http://www.adoptioncoalitionsa.org/wp-content-uploads/2014/05/FactSheet-Research-on-Child-Abandonment-in-South-Africa_Final2.pdf (accessed on 19 June 2017). No further information is provided by Blackie. However, see the case of TT v Minister of Social Development (20/43969) [2023] ZAGPJHC 41 (25 January 2023) (paras. 3, 10, 112-114, 156, 158-160, 215) where the court noted that statistics on adoptions “are scant and paint a disturbing picture”. The court labelled the decrease in adoption figures in South Africa and the “concerning” increase in the number of children placed in alternative care a “crisis”. Children in alternative care grow up “without any form of permanency and family”. Apart from curbing adoptions, the court held that social workers of the Department of Social Development (DSD) in this instance also harassed and stigmatised the young unmarried mothers (who were adult students) and caused them “further trauma in what was already a very traumatic experience for them”. The court held that it was unlawful for the 
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				history of segregation and certain African beliefs are further obstacles to adoption.18 According to a KwaZulu-Natal Commissioner for Traditional Leadership Disputes and Claims in 2014:19 “Ancestral spirits look after their relatives and no one else. In our religion, in our culture, this thing (adoption) is ring-fenced.” Other times, parents may merely fail to exercise their parental responsibilities. Sigweni states that “many parents are negligent” in Botswana, failing in their duties, such as providing children with “general supervision”. She adds:20 “[In] their [parents’] representation of children, they may not convey the child’s views effectively.”

				On the other hand, absorbing children into communities through “informal adoption” raises concerns about child trafficking,21 making regulation essential. However, this paper does not focus on the effect of branding customary law adoptions as informal or de facto adoptions22 or whether customary law adoptions should be regulated.23 Instead, as the title indicates, this paper focuses on the reason(s)24 behind and requirements for customary law adoptions. It has been said that customary law adoptions “lack consistency 

				
					
						social workers to threaten to inform the unmarried mothers’ parents of their giving birth against express instructions from the unmarried mothers not to divulge such information. It was also unlawful to delay the adoption process “by seeking multiple postponements over an extended period of time.” Here, the issue was perhaps not so much the restrictiveness of legislation as the DSD and the social workers’ misconduct and misinterpretation and wrong application of the Children’s Act’s adoption provisions (which were perpetuated in the DSD’s Practice Guidelines on National Adoption). Still, the court concluded that the DSD indeed “got embroiled in bureaucratic red tape”. Therefore, one might say that legislative measures were indeed restrictive in this instance, albeit as a result of misconduct and the incorrect interpretation and application of such measures.

					
					
						18	Common law adoption legislation under apartheid, such as the Children’s Act 33 of 1960 and the Child Care Act 74 of 1983 contained subtle and unsubtle bans against interracial and intercultural adoptions. See, amongst others, Ferreira 2009:32-33; Louw “Ek moes kies tussen my land en my kind.”, https://www.netwerk24.com/Netwerk24/ek-moes-kies-tussen-my-land-en-my-kind-20180702 (accessed on 4 December 2024). Some African beliefs can also cause an “unwillingness to adopt”. See Blackie “Fact sheet on child abandonment research in South Africa”, http://www.adoptioncoalitionsa.org/wp-content-uploads/2014/05/FactSheet-Research-on-Child-Abandonment-in-South-Africa_Final2.pdf (accessed on 19 June 2017). See also Boezaart 2017:195.

					
					
						19	See Blackie “Fact sheet on child abandonment research in South Africa”, http://www.adoptioncoalitionsa.org/wp-content-uploads/2014/05/FactSheet-Research-on-Child-Abandonment-in-South-Africa_Final2.pdf (accessed on 19 June 2017).

					
					
						20	Sigweni 2014:35.

					
					
						21	Blackie “Fact sheet on child abandonment research in South Africa”, http://www.adoptioncoalitionsa.org/wp-content-uploads/2014/05/FactSheet-Research-on-Child-Abandonment-in-South-Africa_Final2.pdf (accessed on 19 June 2017). See also Flynn v Farr 2009 (1) SA 584 (C):par. 47, where the DSD likewise raised concerns about child trafficking.

					
					
						22	Though some reference to informal adoptions is necessary.

					
					
						23	Seeing that customary law adoptions are currently unregulated.

					
					
						24	Or “motive(s)”.
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				in their motives, elements, procedures, and effects.”25 Consequently, the reasons or motives behind customary law adoption are considered first,26 followed by an investigation into the requirements of customary law adoption as can be gleaned from case law.

				The motive(s) or reason(s) behind customary law adoption

				This paper ascribes to the general view that more than one motive (or “reason”) for customary law adoption might exist.27

				In a Tanzanian context, Rwezaura and Wanitzek list four “major motives” for adoption. These motives may be “family-centred”, “child-centred”, “[aimed] at strengthening existing filial ties”, and intended to “legalise a de facto parent and child relationship”.28 As shown below, the listed motives for adoption are not mutually exclusive.29

				First, a family-centred motive refers to what some have stated as the original purpose of customary law adoption.30 In this instance, adoption 

				
					
						25	See Kimario 2021:81, where it is also stated that unregulated customary law adoptions are not in the best interests of children. According to Rwezaura and Wanitzek 1988:152, “the protection of adoptable infants is a major justification for state regulation of the adoption practice”. Though, as stated, arguments pertaining to the regulation of customary law adoptions fall outside the scope of this paper.

					
					
						26	For a further contextual background of customary law adoptions, specifically pertaining to African values, beliefs and the extended family, see Müller-Van der Westhuizen 2023:515-541.

					
					
						27	Rwezaura & Wanitzek 1988:135.

					
					
						28	Rwezaura & Wanitzek 1988:135. Like South Africa, Tanzania is yet another African country where a “pluralistic legal society [is] governed … by both statutory and customary laws”. Cuskelly 2011:142 states that in Tanzania “few human activities are regulated by statutory laws alone”. The Tanzanian Judicature and Application of Laws Act 31 of 1966 provides for the application of customary law in sec. 11. Sec. 11(3) provides that the courts “shall apply” customary law, except those customary law rules or practices that are “abolished, prohibited, punishable, declared unlawful or expressly or impliedly disapplied or superseded by any written law.” Consequently, adoption law in Tanzania is influenced by customary law too. Tanzanian legislation states that where an adoptive parent is subject to customary law, the adopted child is subjected to customary law. The Tanzanian Law of the Child Act of 2009 recognises childcare arrangements, “which may include customary law adoptions”, though such adoptions are not provided for in detail in the Act. In Tanzania customary law adoptions are viewed as informal, de facto adoptions. (Though, as stated earlier, questions surrounding viewing customary law adoptions in South Africa as informal or de facto will not be examined further here.) See Kimario 2021:72, 77, 198; Rwezaura & Wanitzek 1988:125, 152.

					
					
						29	Rwezaura & Wanitzek 1988:135.

					
					
						30	The primary focus, as such, is on the family unit and not necessarily on the individual child to be adopted. See also Monye 2017:7; Bennett & Peart 1991: 22-23; Bennett 1999:107.
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				provides for “childlessness”31 or the “lack of a male heir”.32 Until the late 1960s, European adoptions were primarily “family-centred”, though in time the focus changed to child-centred.33 Adoption legislation in which a child’s “welfare and interests” have to be promoted was promulgated in South Africa’s first adoption legislation in 1923.34 In customary law, children’s best interests “are determined as part of the interests of the family unit”.35 Consequently, Sigweni states that:36

				The application of the concept of the best interest of the child under customary law is negligible since customary law in the traditional sense does not treat the rights of children or any other group separately from the rights of the family as a unit. … This (determining the interest of a child within the family unit) is done by taking into account the values of the family and their cultural and religious background.

				Even so, Sigweni37 concedes that “parents are expected to have the best interests of their children at heart in all actions affecting their children and are regarded as the spokespersons and representatives of their children in all matters by customary law.”

				Secondly, a “child-centred” motive for adoption occurs where the primary focus is on the child who needs a family to care for him or her, as opposed to a family with a “deficiency” such as not having an heir to succeed the family head.38 Consequently, the needs and rights of the family and parents (whether 

				
					
						31	However, it is submitted that it must not be blindly assumed that, when a couple cannot have biological children of their own, their adoption is necessarily more family-centred than child-centred. Again, the listed motives are not mutually exclusive. A couple may also decide not to have biological children of their own and to adopt instead. See Rwezaura & Wanitzek 1988:136.

					
					
						32	Rwezaura & Wanitzek 1988:135. See also Ferreira 2025:202 for a brief discussion of the “aims of customary adoption”.

					
					
						33	Rwezaura & Wanitzek 1988:135-136.

					
					
						34	The Adoption of Children Act 25 of 1923 took effect on 1 January 1924. See also Ferreira 2007:6. The Act has since been repealed. Today, the Children’s Act 38 of 2005 applies.

					
					
						35	By the family head.

					
					
						36	Though the statement is made in a Botswanan context. In Botswana the position of having a dual legal system, in terms of which customary law adoptions and adoptions under statute “have continuously operated alongside each other”, is similar to the position in South Africa. However, according to Dinokopila & Kgoboge 2022: “The framers of the (Botswanan) constitution … found it imperative to preserve the application of customary law … even in cases where such laws are discriminatory”. They add: “The courts in Botswana, in their efforts to maintain a harmonious society that upholds the rights of men and women and in the face of a relatively outdated constitution, have to turn either to creative legislative interpretations … or avoid applying some provisions of the constitution altogether.” See Sigweni 2014:4, 35; Dinokopila & Kgoboge 2022:356. In her dissertation, Sigweni 2014:4 also refers to customary law adoptions by relatives as “the informal ones” – “the informal ones under customary law by relatives”.

					
					
						37	Sigweni 2014:35.

					
					
						38	A family, thus, in need of a child.
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				the adoptee or adoptive parents) are secondary.39 Typically, adoptions of orphans and children whose families are unable or unwilling to provide for them fall under this category.40 On the other hand, orphans and children who do not receive care from their families are especially vulnerable to manipulation and abuse.41 Therefore, motives for such adoptions may not primarily focus on the child’s interests in all instances. Thirdly, there is the motive of “strengthening legally or socially existing filial ties”, such as step-parent adoption and the adoption of children born out of wedlock.42 Rwezaura and Wanitzek state that the motive for strengthening filial ties in Tanzania stems from “the unfavourable view of the English common law towards illegitimate children.”43 The term “children” refers to children born in wedlock only.44 Therefore, a child born out of wedlock did not stand to inherit intestate from the biological parents.45 Although English common law is to be distinguished from South African common law,46 discrimination against children born out of wedlock is also historically present in South African common law. For example, no common law maintenance duty existed between a paternal grandfather and his grandchild born out of wedlock.47 In customary law, maintenance payment is a generally “foreign” concept because a child belongs to a particular family.48 However, maintenance or loss of support claims were instituted in 

				
					
						39	Rwezaura & Wanitzek 1988:137.

					
					
						40	Where the motive for the adoption of such a child is “more likely” to be child-centred. Rwezaura & Wanitzek 1988:137. Another example of a child-centred adoption listed by Rwezaura and Wanitzek is where adoption takes place between relatives for the child to emigrate with the adoptee relative(s); the main aim is to provide the child with “a higher standard of living as well as better future prospects abroad” (Rwezaura & Wanitzek 1988:139).

					
					
						41	See also, for example, Blackie “Fact sheet on child abandonment research in South Africa”, http://www.adoptioncoalitionsa.org/wp-content-uploads/2014/05/FactSheet-Research-on-Child-Abandonment-in-South-Africa_Final2.pdf (accessed on 19 June 2017) where a concern regarding “informally” adopted children and child trafficking is raised.

					
					
						42	Therefore, adoption by the biological parent of a child (Rwezaura & Wanitzek 1988:140).

					
					
						43	Rwezaura & Wanitzek 1988:140.

					
					
						44	Rwezaura & Wanitzek 1988:140.

					
					
						45	According to English common law, an illegitimate child is filius nullius, i.e. “no one”, which alienates the child in relation to his/her biological parents (Rwezaura & Wanitzek 1988:140).

					
					
						46	See Van der Walt 2014:422. Initial South African adoption legislation was modelled on adoption legislation in New Zealand. In fact, adoption was “unknown to the English Common Law”. Ibraheem 2013:7. Ibraheem 2013: 7 also states that “in most legal systems of the world, adoption is a statutory creation.”

					
					
						47	Motan v Joosub 1930 (AD) 61.

					
					
						48	South African Law Reform Commission “Customary law affecting children”, http://www.ci.uct.ac.za/sites/degault/files/image_tool/images/367/childrens_act/salrc/24-dp103-ch21.pdf (accessed on 9 November 2021). 
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				several customary law adoption cases.49 Rwezaura and Wanitzek state that in a situation where50 

				[T]here is no general law providing for legitimation of children by the subsequent marriage of their natural parents, and where the relevant parties cannot or do not wish to take advantage of the customary law rules providing for the legitimation of children, it seems that the law of adoption provides a practical solution towards the strengthening of filial ties between the illegitimate child and his/her parents.

				Still, even if categorised as the “strengthening of filial ties”, the unstated reason behind formal step-parent adoption could also be to exclude another biological parent from rights and responsibilities or to conceal the child’s “illegitimacy”.51

				Fourthly, “legalisation of de facto adoptions” refers to an informal adoption being “converted” to a legal one.52 For example, where the de facto adoption does not allow the de facto adopted child to inherit or claim maintenance from the de facto adoptive parent(s),53 the child and parent(s) may be motivated to legalise the de facto adoption. Therefore, the legalisation of de facto adoptions arises where the de facto adoption is “insufficient” or where the “relationship appears to be threatened from outside the family”.54

				In the South African constitutional context, the “true motive” for a customary law adoption must correspond with the child’s best interests.55 Due to family belonging, children’s interests are considered in customary law.56 For example, discussions regarding children are essential in marriage negotiations, and the importance of children links to the purpose of ilobolo.57 A child “belongs” to and is raised in an extended family, with various members responsible for such a 

				
					
						49	See, for example, Metiso v Padongelukfonds 2001 (3) SA 1142 (T), Thibela v Minister van Wet en Orde 1995 (3) SA 147 (T) and Mlate v Road Accident Fund 2020 JOL 46985 (GP).

					
					
						50	Such as would arise in Tanzania (Rwezaura & Wanitzek 1988:140-141).

					
					
						51	Rwezaura & Wanitzek 1988:141.

					
					
						52	See also Rwezaura & Wanitzek 1988:142.

					
					
						53	In common law, for example: Even though a de facto parent-child relationship resembles an adoptive relationship, it has to be formalised in terms of adoption legislation. Before 1923 no common law adoption legislation existed in South Africa. The courts did not attach any consequences to adoption agreements between parties, neither did they recognise a relationship which factually resembled an adoptive relationship. See Louw 2017:460, 462.

					
					
						54	Rwezaura & Wanitzek 1988:142.

					
					
						55	In accordance with sec. 28 of the Constitution of the Republic of South Africa, 1996.

					
					
						56	It is submitted that a view opposite from that of Sigweni discussed above can also be taken. Therefore, children’s interests are not necessarily neglected in the group context. However, an evaluation of the child’s best interests in customary law adoptions falls outside the scope of this paper.

					
					
						57	The original purpose of ilobolo was not economic; instead, it was intended as a social and spiritual symbol of the bond created between two families. See Olivier & Olivier 1998:37 and the authorities cited. For more detailed discussions on ilobolo, see, amongst others, Bekker 1997:187, 189; Monye 2017:2; Olivier & Olivier 1998:38, 46, 69, 84 and the authorities cited (Bogadi is the Tswana equivalent of ilobolo). See also Mabena v Letsoalo 1998 (2) SA 1068 (T).
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				child.58 The child forms part of the family59 and customary law adoption should not be blindly dismissed for supposedly not having a child-centred motive. In fact, what is known as “open adoptions”60 under the Children’s Act61 may be more acceptable in customary law than in common law.62 Section 234 of the Children’s Act provides for post-adoption agreements, being a “first in South African history and a major variation on previous customs and legislation.”63 Such agreements must be drawn up before an adoption order is signed.64 The agreement is concluded between the prospective adoptive parents and the (current) guardians of the child. According to Bosman-Sadie et al., section 234 “is likely to be used in cases where the natural parents realise that the adoption of their child (who is already being fostered) is in the best interests of the child, but are not ready to lose all contact with the child.”65 The post-adoption agreement, they argue, would help the child understand that “his/her parents gave him/her up for adoption out of caring, love and concern, and not because they rejected the child”.66

				The introduction of the post-adoption agreement forms part of a67

				movement towards openness [which] will help remove the vestiges of the stigma which is sometimes attached to adoption. A trend that has developed in recent decades is ‘open adoption’, in which a biological parent is provided with substantial information about prospective adopters who are available for his or her child, and may be given an opportunity to choose between them.

				
					
						58	Explaining the nature and structure of African families is “extraordinarily complex”. Bennett 2004:178. For a description of family in different disciplines, see clause 2.1 in GN 540 in GG 44724 of 18 June 2021 and the authorities cited, where it is also concluded that a standard definition of “family” is “not possible”. However, for further explanations, see Bennett 2004:178-179. See further the recent Revised White Paper of Families in South Africa (Clause 1.1.3 in GN 540 in GG 44724 of 18 June 2021); Monye 2017:2; Bekker 2008:396; Mokotong 2015:349.

					
					
						59	Therefore, a different view of a child’s best interests may exist (for example, in Centre for Child Law v NN and Others (32053/2014) [2017] ZAGPPHC 682 (25 October 2017):paras. 35-36 (where it was stated that the “interests of children are best served in the communal value system by making sure that a child ‘belongs’”); however, this paper does not evaluate the best interest of an adopted child under customary law. See Boezaart 2017:195; Blackie “Fact sheet on child abandonment research in South Africa”, http://www.adoptioncoalitionsa.org/wp-content-uploads/2014/05/FactSheet-Research-on-Child-Abandonment-in-South-Africa_Final2.pdf (accessed on 19 June 2017) and the authority cited; see also the NN case:paras. 35-36.

					
					
						60	In terms of an (optional) post-adoption agreement. See sec. 234 of the Children’s Act 38/2005.

					
					
						61	See sec. 234 of the Children’s Act; Bosman-Sadie et al. 2013:335.

					
					
						62	See also Kimario 2021:77.

					
					
						63	Bosman-Sadie et al., 2013:335.

					
					
						64	This has been recognised as a limitation of sec. 234. See Mosikatsana and Loffell Commentary on the Children’s Act/Chapter 15 Adoption (secs. 228-253) 13.

					
					
						65	Bosman-Sadie et al. 2013:335.

					
					
						66	Bosman-Sadie et al. 2013:335.

					
					
						67	Emphasis added. Mosikatsana and Loffell Commentary on the Children’s Act/Chapter 15 Adoption (secs. 228-253) 13.
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				The agreement, drafted in a prescribed format, is facilitated by an adoption social worker and must be confirmed by a court. Counselling on the implications of such an agreement must also be provided to the parties. The child’s consent again is required.68

				In Flynn v Farr,69 in a common law context, the Department of Social Development’s (DSD) affidavit submitted70 to the court noted that the non-regulation of “open adoptions” at the time could lead to an unwillingness to adopt,71 especially if there is no formal access agreement between the biological and the adoptive parents. However, in customary law, recognising and embracing the importance of family can promote a willingness to adopt. If one’s values and beliefs are constitutionally respected72 when laws are regulated, the effect should be encouragement instead of unwillingness. Furthermore, customary law adoptions would no longer be viewed as 

				
					
						68	See sec. 234 of the Children’s Act; Bosman-Sadie et al. 2013:335-337. The latter source also includes an example of a post-adoption agreement.

					
					
						69	Decided before Chapter 15 of the Children’s Act, which deals with open adoptions, was adopted.

					
					
						70	In the Flynn case the court decided against reforming the common law of intestate succession to include de facto adoptions. In this case, the mother of a child born from a previous marriage (“Flynn”) married “Farr” (“the deceased”). The couple married in 1964 when Flynn was fourteen, but the deceased had already been part of Farr’s life from age five. His mother and Farr raised Flynn in a family home, and he became a well-known actor, always with Farr’s “support and the affection which any father would have been credited for so exhibiting”. However, due to Flynn’s biological father’s refusal to consent to the adoption in terms of the legislation at the time, Flynn was never formally adopted by the deceased, despite regarding Flynn as his child (taking him into his home, looking after him, raising him and indeed treating him “as his own child”). Flynn also accepted Farr as his father and referred to him as “my dad”. Still, the defence argued that Flynn was not adopted in the eyes of the law. (Flynn himself died in 2007 and his case was brought by the executrix of his estate.) In coming to its conclusion, the court relied heavily on an affidavit by the chief director of the DSD at the time, highlighting the lack of regulation of de facto adoptions as a major concern. Practical justification for the “insistence upon a process of legal adoption” was provided in the affidavit, along with certain “customary law circumstances” which, according to the chief director, did not amount to adoption. The affidavit raised safety concerns, too. For example, there would be no way to monitor whether de facto adopted children are legitimately taken out of the country instead of being victims of child or drug trafficking. The affidavit further highlighted that the Children’s Act provides for “open adoptions” through access agreements. However, if not done by means of an access agreement in terms of legislation, adoptive parents will find themselves in a “precarious legal position”. The court ultimately found that the present legal dispensation (discriminating between de facto and de lege adopted children and not regarding de facto adopted children as intestate heirs of their “adoptive” parents) was justified. See the Flynn case:paras. 1-25, 46-51.

					
					
						71	If there is no formal access agreement this lack will bring uncertainty for adoptive parents (i.e. it will put them in a “precarious” legal position). See the Flynn case:par. 47.

					
					
						72	As all laws are subject to constitutional scrutiny.
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				“informal” by those who practice it as law.73 Consequently, customary law and the possibility of regulated open adoptions seem to be a good fit.74

				Returning to the fact that views in customary and common law may differ, Kimario confirms that customary laws do not necessarily fit the Western concept of adoption and that “only certain rights and responsibilities over a child may be transferred”, at the same time acknowledging that there is uncertainty regarding the customary law concept of adoption:75

				[T]he forms of adoption governed by African customary laws of given communities do not fit the Western conceptions of adoption that involve complete severance and replacement of familial relations. … Procedures, objectives, elements and effects of traditional law adoption in Africa considerably differ from the Western statutory model, and from one community to another within the continent and individual countries. Customary law differs from one ethnic group to another, and because it is a living law it also changes with time. … [T]he definition of customary law adoption is unclear even among members of a particular community.

				As far as the reasons behind customary law adoptions go, it is submitted that ascertaining the “true” motive(s) for adoption is difficult in both customary and common law.76 Even if a particular “motive” for adoption is stated by the adoptee(s), there may also be “unstated” motives.77 In other words, the “immediate force” behind adoption is not always determinable and may be influenced by “requirements or constraints” imposed by the state and the community.78 Furthermore, their requirements are not spelt out in legislation,79 and, as stated above, the meaning of adoption is sometimes unclear among members of a particular community. To promote legal certainty, the requirements for customary law adoptions must be investigated.

				
					
						73	For an example of customary law adoptions being labelled “informal”, see Blackie “Why adoption is a problem in South Africa”, https://dailymaverick.co.za/opinionista/2019-01-17-why-adoption-is-a-problem-in-south-africa/ (accessed on 1 November 2021).

					
					
						74	See slso Ferreira 2025:210-211.

					
					
						75	Though not in a South African context specifically. Kimario 2021:77 and the authorities cited. Emphasis added. However, uncertainties pertaining to customary law adoptions in the South African context may be illustrated in the fields of succession and maintenance. See, for example, the Metiso case, the Thibela case and the Mlate case.

					
					
						76	See also Rwezaura & Wanitzek 1988:135.

					
					
						77	Rwezaura & Wanitzek 1988:135.

					
					
						78	Rwezaura & Wanitzek 1988:141. Rwezaura and Wanitzek provide an example of a step-parent adoption where the couple is “racially mixed”.

					
					
						79	The Children’s Act caters for adoption, but not for customary law adoptions explicitly. See also Mokotong 2015:346. Where necessary, the position as set out in the Children’s Act will be referred to in the discussion on the requirements of customary law adoptions below.
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				Generic requirements for customary law adoption

				Despite the absence of legislative requirements, academic writers and the courts have identified certain general requirements for valid customary law adoptions. The requirements are mainly twofold:80 the respective families must agree, and due publicity must be given. Where relevant, the adoption is usually reported to the traditional leader to indicate that the child was formally transferred.81 However, not all communities have traditional leaders to report to, and whether reporting to a traditional leader is a requirement for the conclusion of a valid customary law adoption is discussed in more detail below.82

				Unlike the position in the Children’s Act,83 a court order and the subsequent Department of Home Affairs registration are not required, nor is, amongst some of the other requirements, an assessment by a social worker. Instead, the agreement between the families and due publicity are the two “generic” validity requirements common to all (or most) South African communities practising customary law.84

				3.1	Agreement and consent

				In customary law, the family head represents the family members in various transactions,85 and adult family members will ideally meet to discuss important matters such as adoption.86 In the Mabena case, it was established that women can also be family heads.87 Statistics show that in 2013, 43 per cent of “young children” lived with their biological mothers only.88 In particular, a study by the Children’s Institute at the University of Cape Town shows that only 29 per cent of African children live with their biological parents.89 The Children’s Act requires the biological parents’ consent to an adoption.90 Under customary 

				
					
						80	Maswanganye v Baloyi 2015 JOL 34005 (GP):paras. 12-13. See also, for example, the Metiso case:1147; Maithufi 2001:391-392; Olivier & Olivier 1995:154.

					
					
						81	Olivier & Olivier state that adoption “requires the consent of both the family groups with notification to the tribal chief.” “Publicity” is not specifically mentioned. See Olivier & Olivier 1995:154.

					
					
						82	The Witness “‘Unite or risk exclusion,’ Griquas in Kokstad told”, https://witness.co.za/news/2022/10/24/unite-or-risk-exclusion-griquas-in-kokstad-told/ (accessed on 4 December 2024); NCOP Cooperative Governance & Public Administration “Traditional Leadership and Governance Framework Bill: briefing”, https://pmg.org.za/committee-meeting/2922/ (accessed on 4 December 2024). See also the discussion in 3.3 below.

					
					
						83	See secs. 228, 245-246 of the Children’s Act.

					
					
						84	See also Kewana v Santam Insurance Co Ltd 1993 (4) SA 771 (TkA):773; the Maswanganye case:paras. 12-13.

					
					
						85	See Rautenbach 2021:27.

					
					
						86	See also Rautenbach 2021:26.

					
					
						87	Living customary law was applied in the Mabena case.

					
					
						88	Greyvenstein 2021:74.

					
					
						89	Greyvenstein 2021:74.

					
					
						90	See sec. 233 of the Children’s Act.
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				law, the identity of family members who must consent to an adoption is not as clear-cut.91 Consequently, those family members who must agree to a customary law adoption are subsequently discussed.

				3.1.1	The biological parents and other relatives

				In the Metiso case, two minor children were allegedly customarily adopted by their father’s brother (their uncle) following their father’s death. The children’s mother left the community shortly after the father’s funeral and made no contact with nor showed any interest in her children. The curator ad litem appointed for the children and the plaintiff testified that the children had been transferred into the care of their uncle through a formal ceremony and that the uncle subsequently assumed responsibility for the children’s maintenance. The uncle later died in a car accident, and an action for damages for loss of support concerning the children was instituted against the Road Accident Fund (RAF). Objections against the recognition of the adoption were that the biological mother and her family had not been informed of the adoption, the adoption had not been “confirmed in public”, and the adoption had not been reported to the then traditional leader. Still, the court found that an order holding the RAF liable for the children’s loss of support would be in the children’s best interest and that the case outcome would have been the same had the mother and her family been informed. Based on expert evidence in the case, the mother and her family seemed to have no locus standi to “interfere” in the adoption. Their lack of locus standi was an indirect consequence of the applicable custom, which gave the father’s family the sole discretion to approve the adoption.92 The mother of the children and her family were never informed of the customary law adoption.93 The court recognised a maintenance duty even though the act of adoption was possibly incomplete.94 During the court proceedings, an expert witness testified that informing the mother and her family was a matter of courtesy and that the actual decision-making lay with the father and his family.95 The court concluded that a mother and her family generally could not “interfere” with a customary law adoption.96 The court found that the mother and her family have no locus standi.97 Consequently, the legal implication concerning customary law adoptions is that a mother and her family’s right to be heard when deciding on customary 

				
					
						91	See the discussion in 3.1.1 below.

					
					
						92	For the facts, see the Metiso case:1143-1150.

					
					
						93	The Metiso case:1150; see also Neethling & Potgieter 2015:61; Heaton 2010:453. 

					
					
						94	Or, the children were not “properly” adopted, because of the reasons stated above. See also the Metiso case:1145.

					
					
						95	The Metiso case:1148.

					
					
						96	The Metiso case:1149.

					
					
						97	The Metiso case:1149.
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				law adoption is still (legally) subverted98 unless determined otherwise by the community themselves in a particular situation,99 the courts100 or the legislator.

				The court in the Metiso case may have missed an opportunity to use the Constitution to transform101 the traditional position relating to the locus standi of mothers in customary law adoption matters. Mothers’ lack of locus standi can be viewed in the context of male family heads traditionally representing members of their households, including their wives.102 However, the court in the Mabena case confirmed that a woman, as a family head, may negotiate and receive ilobolo103 and the equal status and capacity of customary law wives were affirmed by the RoCMA two years later. Judgment in the Mabena case was delivered before the Metiso case was heard, and the RoCMA was 

				
					
						98	In the Metiso case the mother abandoned her children after the father’s burial and the court focused on the children’s best interests to conclude that a maintenance claim against the deceased (the supposed adoptive parent) must be recognised. The outcome of the case is not the issue here but rather the general statements made regarding the mother and her family’s role in the adoption process. See the Metiso case:1145.

					
					
						99	By means of living customary law.

					
					
						100	It should be noted that the Metiso case, like several other customary law adoption cases discussed here, was a high court judgment; therefore, strictly speaking, the judgment applies to the court’s particular jurisdiction only – in this instance the former Transvaal Provincial Division (now known as the North Gauteng High Court, situated in Pretoria). Still, high court decisions have persuasive value outside their jurisdictions. See, for example, the reference to the Flynn case by the court in Mxhosana v Mxhosana 2022 JOL 52127 (GP) regarding de facto adoptions not being recognised for the purposes of intestate succession. Interestingly, though, the same division of the high court which decided the Metiso case also decided the Mabena case.

					
					
						101	The Constitution could be viewed as a tool that can be used to transform South African society. For an elaborate definition of so-called “transformative constitutionalism”, see Klare 1998:150. The aim of transformative constitutionalism, according to Langa, is “a truly equal society” (Langa 2006:353). In the way of transformative constitutionalism stands, as Klare puts it, “jurisprudential conservatism” which “may induce a kind of intellectual caution that discourages appropriate constitutional innovation and leads to less generous or innovative interpretations and application of the Constitution than are permitted by the text and drafting history.” As a result, “constitutional transformation might suffer accordingly” (Klare 1998:171).

					
					
						102	For the traditional position in customary law, see Bennett & Peart 1991:147; the Bhe case:par. 78. Traditionally, in most communities, women are regarded as perpetual minors and remain under the guardianship of males. If a woman is married, this would be her husband; if unmarried or a widow or a divorcee, it would be her father or his successor. See Olivier & Olivier 1995:6; Olivier & Olivier 1998:5. However, law reform has taken place in this regard.

					
					
						103	The Mabena case:1069. Legislation drafted under the Constitution, such as the Recognition of Customary Marriages Act 120/1998 (hereafter referred to as RoCMA), is a further example of legal reform pertaining to women’s status in their marriages and their communities altogether. Women no longer need assistance from male guardians to operate in the legal sphere (see, for example, sec. 6 of the RoCMA) and may become traditional leaders.
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				already in force.104 Therefore, it is submitted that the court in the Metiso case could have considered the Mabena case and the RoCMA to develop the law to provide mothers105 with explicit legal protection. Although the Metiso case does not deal directly with marriage and/or ilobolo,106 marriage and ilobolo go hand in hand with adoptions in customary law in many instances.107

				On the other hand, as the child of an unmarried mother belongs to the mother’s family,108 the biological father will also not necessarily be consulted during adoption.109 But, despite the view that an unmarried father’s consent is not a requirement for customary law adoption, the facts in the Schulze matter indicate the contrary. In the Schulze case,110 a civil marriage was concluded between a German-born man (Schulze) and a Zulu woman less than a month before Schulze’s death. The woman had a daughter born from a previous relationship. A day before the deceased’s passing, he paid R60 000 as ilobolo to signify his intention to marry the woman under customary law.111 At the same time, he “adopted” the child as his own under Zulu culture – with the “blessing” of the child’s biological father:112 “He (Schulze) paid R60,000 lobola at a traditional ceremony and, in terms of Zulu custom, the child was ‘handed over to him’ with the blessing of the extended family, the biological father and traditional leaders and in the presence of an executor of his estate”.

				Shortly thereafter, Schulze died and a few months later, Schulze’s mother passed away in Germany.113 After the relevant office at the Department of Home Affairs failed to amend the child’s birth certificate to identify the deceased as the child’s father, the Minister of Home Affairs instructed the office to do 

				
					
						104	The Mabena case was decided on 20 November 1997 and the RoCMA came into effect on 15 November 2000. The Metiso case was decided on 15 March 2001.

					
					
						105	And possibly their “families”.

					
					
						106	The RoCMA deals mainly with customary marriages and the Mabena case dealt with a female family head negotiating ilobolo.

					
					
						107	See, for example, step-parent adoption discussed below.

					
					
						108	See also par. 1 above.

					
					
						109	See also the Bhe case:paras. 57-58.

					
					
						110	According to media reports.

					
					
						111	See also TimesLive “Minister demands action to allow KZN girl to get R8m inheritance”, https://www.dispatchlive.co.za/news/2020-08-15-minister-demands-action-to-allow-kzn-girl-to-get-r8m-inheritance/ (accessed on 4 December 2024).

					
					
						112	TimesLive “Minister demands action to allow KZN girl to get R8m inheritance”, https://www.dispatchlive.co.za/news/2020-08-15-minister-demands-action-to-allow-kzn-girl-to-get-r8m-inheritance/ (accessed on 4 December 2024). Emphasis added. Sonnekus questions whether the deceased could have been fully capax as at that stage he had been on life support for quite some time already and sedatives had been administered to him. He also points out that an executor is officially appointed or recognised only after one’s death (Sonnekus 2021:231-232). 

					
					
						113	See Sonnekus 2021:231-232; TimesLive “Minister demands action to allow KZN girl to get R8m inheritance”, https://www.dispatchlive.co.za/news/2020-08-15-minister-demands-action-to-allow-kzn-girl-to-get-r8m-inheritance/ (accessed on 4 December 2024); Broughton “Minister Motsoaledi hand-delivers birth certificate to allow KZN girl to inherit R8m”, https://www.sowetanlive.co.za/news/south-africa/2020-08-17-minister-motsoaledi-hand-delivers-birth-certificate-to-allow-kzn-girl-to-inherit-r8m/ (accessed on 4 December 2024).
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				so.114 According to the mother of the child, before they were instructed by the Minister to amend the birth certificate, Home Affairs officials treated her in a “cold and hostile” manner and were generally unhelpful.115 The mother accused the officials of “blatant contempt of the court and disregard for the rule of law”.116 She was also told that a “dead person” could not adopt.117 According to the reports, the amendment on the birth certificate allowed the child, as a descendant, potentially to claim an inheritance from the mother’s deceased estate in Germany.118 One report states that the Minister would apologise to the child’s mother, who is from a “rural area in KwaZulu-Natal”, for how she was treated.119 According to the Minister, “the minor child ought not to have been forced to approach the courts of law in the first place.”120

				Sonnekus highlights two interesting points from the Schulze matter. First, according to customary law, when a child is born out of wedlock, the child forms part of the mother’s family.121 Consequently, the biological father’s and his 

				
					
						114	See Sonnekus 2021:231-232; TimesLive “Minister demands action to allow KZN girl to get R8m inheritance”, https://www.dispatchlive.co.za/news/2020-08-15-minister-demands-action-to-allow-kzn-girl-to-get-r8m-inheritance/ (accessed on 4 December 2024); Broughton “Minister Motsoaledi hand-delivers birth certificate to allow KZN girl to inherit R8m”, https://www.sowetanlive.co.za/news/south-africa/2020-08-17-minister-motsoaledi-hand-delivers-birth-certificate-to-allow-kzn-girl-to-inherit-r8m/ (accessed on 4 December 2024).

					
					
						115	Despite a court order instructing the Department to amend the child’s birth certificate. See Broughton “Minister Motsoaledi hand-delivers birth certificate to allow KZN girl to inherit R8m”, https://www.sowetanlive.co.za/news/south-africa/2020-08-17-minister-motsoaledi-hand-delivers-birth-certificate-to-allow-kzn-girl-to-inherit-r8m/ (accessed on 4 December 2024).

					
					
						116	Broughton “Minister Motsoaledi hand-delivers birth certificate to allow KZN girl to inherit R8m”, https://www.sowetanlive.co.za/news/south-africa/2020-08-17-minister-motsoaledi-hand-delivers-birth-certificate-to-allow-kzn-girl-to-inherit-r8m/ (accessed on 4 December 2024).

					
					
						117	Broughton “Minister Motsoaledi hand-delivers birth certificate to allow KZN girl to inherit R8m”, https://www.sowetanlive.co.za/news/south-africa/2020-08-17-minister-motsoaledi-hand-delivers-birth-certificate-to-allow-kzn-girl-to-inherit-r8m/ (accessed on 4 December 2024).

					
					
						118	The media report states: “In terms of German law, a descendant may inherit even if they are not named in the will. While a local doctor was claiming the estate, the German court said it would consider the child’s claim, as long as Schulze [the deceased] was named as her father on her birth certificate.” (Broughton “Minister Motsoaledi hand-delivers birth certificate to allow KZN girl to inherit R8m”, https://www.sowetanlive.co.za/news/south-africa/2020-08-17-minister-motsoaledi-hand-delivers-birth-certificate-to-allow-kzn-girl-to-inherit-r8m/ (accessed on 4 December 2024)). For a discussion of whether the daughter qualifies as an heir, see Sonnekus 2021:232-233.

					
					
						119	TimesLive “Minister demands action to allow KZN girl to get R8m inheritance”, https://www.dispatchlive.co.za/news/2020-08-15-minister-demands-action-to-allow-kzn-girl-to-get-r8m-inheritance/ (accessed on 4 December 2024).

					
					
						120	TimesLive “Minister demands action to allow KZN girl to get R8m inheritance”, https://www.dispatchlive.co.za/news/2020-08-15-minister-demands-action-to-allow-kzn-girl-to-get-r8m-inheritance/ (accessed on 4 December 2024).

					
					
						121	See also par. 1 above.
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				family’s involvement in the ilobolo ceremony seems odd.122 Secondly, a valid customary marriage could not have been concluded because a civil marriage existed between the deceased and the woman.123 As a result of marrying under common law, a conflict occurred between common law and customary law. In this case, the “immediate force”124 behind the adoption seems clear: the child should be able to inherit. However, it has been submitted that motives for adoption can be misleading and that further venturing into this issue may be unnecessary.

				Returning to the position of unmarried fathers, Sonnekus is not convinced that the unmarried father of a child adopted in terms of customary law usually has a say in such adoption.125 On the other hand, the Schulze matter may prove that customary law has developed to include an unmarried father in adoption proceedings. It is submitted that in a constitutional dispensation, neither the requirement of the biological father’s nor the biological mother’s consent to the adoption of their child should be negated. In Sukati v The Executor (Muso Motsa) Deceased Estate Sabelo Sukati (the Sukati case),126 the court agreed that a child’s mother must consent to a customary law adoption, even if she lives abroad. Though nothing about the father was revealed, the court interestingly referred to the Flynn case as authority for an unmarried father’s consenting to a step-father’s adopting his son. If not already provided, customary law must be developed to ensure that both biological parents agree to customary law adoption. The latter can be achieved by amending the Children’s Act.

				The Kewana case exemplifies the position of other relatives involved in the adoption agreement. In the Kewana case, the child’s father died while still young, and “nobody” knew whether the father had a family or where to locate them. The child’s mother showed “symptoms of insanity”;127 consequently, her sister took the mother in. Due to a lack of means, the sister could not provide for the mother and the child. Another sister (the appellant) and her daughter (the deceased) looked after the child. The child stayed with the appellant, but the deceased maintained them financially.128 The appellant and her sister decided that the deceased should adopt the child. The deceased 

				
					
						122	Although, in the South African constitutional dispensation, it makes sense that the father should have consented to the adoption.

					
					
						123	Sec. 10(4) of the RoCMA. See Sonnekus 2021:231-232. According to Sonnekus, the validity of the adoption may be challenged altogether.

					
					
						124	See par. 2 above.

					
					
						125	See also Sonnekus 2021:231-232.

					
					
						126	Sukati v The Executor (Muso Motsa) Deceased Estate Sabelo Sukati [2018] ZAGPJHC 706. In the Sukati case a boy went to live with his mother’s brother (his “uncle”) after the death of his grandmother, who had been looking after the boy. His mother went to live abroad three years after the death of the boy’s grandmother. Nothing was said about the boy’s father. Approximately two years after the boy had moved to his uncle’s house, his uncle died intestate. The boy submitted that as the adopted son of the deceased he must be recognised as the deceased’s intestate heir. However, the court did not agree because there was no proof of a ceremony for publicity, amongst other things.

					
					
						127	The Kewana case:772.

					
					
						128	She sent money home and therefore did not live with the appellant and the child. The Kewana case:772.
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				agreed to the adoption and was present during the adoption ceremony. An uncle (the appellant’s late husband’s brother) served as “the eye”129 at the publicity ceremony and informed the gathering about the adoption. Other family members130 of the appellant, the traditional leader and neighbours also attended the adoption ceremony.131

				Several conclusions can be drawn from the Kewana case.132 Due to the mother being incapable, the mother’s caretaker sister was involved in the decision to adopt instead of the mother. The appellant was also involved as the one with whom the child resided. The deceased, the adopter, consented too. Though not expressly stated, it seems safe to conclude that the uncle (“the eye”) also agreed; otherwise, he would not have led the ceremony. The father’s family played no role in the decision-making process. It is unclear whether the mother and father were married or whether, if located, the father’s family would have had a say in the adoption. After all, if the parents are married, a child “belongs” to the father’s family. In the Kewana case, the capacity to financially maintain the child seems to have been the decisive factor in deciding who should adopt the child.

				Further, in both the Metiso and the Kewana cases, the parents were unwilling or unable to provide for their children.133 In the Maswanganye case, discussed below,134 the court confirmed that adoption is usually the result of the biological parents being unable or unwilling to provide for a child.135 It seems, therefore, that the child’s belonging determines which family members are involved, and specifics regarding the involvement of relatives apart from the biological parents are not necessarily set in stone.

				3.1.2	The to-be-adopted child

				Regarding the Children’s Act, all child guardians must consent to the adoption.136 Consent from the adopted child is also required when the child is ten years old and up, or below ten years of age but of an adequate level of maturity and stage of development to understand the implications of such consent.137 In customary law proceedings, child participation is doubtful.138 

				
					
						129	“[A] position of responsibility” in the family (the Kewana case:772).

					
					
						130	Specifics are not provided.

					
					
						131	The Kewana case:772-773.

					
					
						132	For the facts of the case, see also the Kewana case:772-773.

					
					
						133	See the Metiso case:1143 and the Kewana case:772. See also the Maswanganye case:par. 11 (Maswanganye v Baloyi (62122/2014) [2015] ZAGPPHC 917 (4 September 2015).

					
					
						134	In par. 3.2.

					
					
						135	Though not always. See the Maswanganye case:par. 16. Whether the biological father was unable or unwilling to provide is unclear in the Schulze matter, which is yet another uncertainty that makes the “adoption” in that case peculiar.

					
					
						136	See also Bosman-Sadie et al. 2013:329.

					
					
						137	Sec. 233(1)(c) of the Children’s Act.

					
					
						138	Child participation in court proceedings in terms of the Children’s Act may contradict African values, which preclude children under a certain age from 
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				The customary law adoption cases analysed do not recognise a child’s participation in the adoption process.139

				3.2	Due publicity

				Publication occurs in the form of a small ceremony and is “central” to customary law adoption.140 A symbolic ceremony marks the adoption.141 Again, the Kewana case serves as an example of what the ceremony entails: “A sheep was slaughtered for the enjoyment of the guests, and a goat was slaughtered … ‘to give the occasion the significance and solemnity of an act being done in accordance with tribal customs’”.142

				The purpose of the ceremony, to mark a customary law adoption, was clear to everyone in the Kewana case. Those who attended included the child’s mother’s family,143 the traditional leader, and neighbours.144 In the Sukati case, the court described the publication requirement as follows:

				The publicity surrounding the adoption is to let everyone know that a child is going to be nurtured according to the customs, norms and values of the adoptive parents. The adoptive parents are welcoming a new member to their family, and they let this fact be known to all and sundry.145

				Similarly, the purpose of a Xhosa customary law adoption ceremony was explained by the court in Maneli v Maneli:146 “[T]o proclaim and signify to the world that the adoptive parents have formally accepted parental responsibility for the minor child. The adopted minor child is, after that, accepted and regarded by society as a child of the adoptive parents.”

				The publicity requirement aims to make a customary law adoption known. However, it is not certain which “society” must regard the child as the adoptive parents’ child, whether society as a whole or the society consisting of a specific community practising customary law. The reference to “the world” does however seem to indicate that publicity is not intended for a specific community alone. Therefore, it is submitted that the reporting and record-keeping of customary law adoptions should be strictly regulated. Otherwise, the reality is that the adoption will be known only within a specific community, limiting the rights of the adopted child and the adoptive parents. Reporting and record-keeping are discussed further below.147

				
					
						appearing in court. See a brief discussion of the conflict of laws with respect to child participation, in Bekker 2008:402-403.

					
					
						139	Child participation was never mentioned in the cases analysed.
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				In step-parent adoption cases,148 publicity can form part of the ilobolo celebration.149 In the Rakhav case, it is stated that “[T]he adoption … was celebrated together with the lobola celebration, as an indication that it was announced.” Furthermore, publicity occurs in the traditional areas where parties lived together.150

				In the Maswanganye case, an application of an adult woman (“Maswanganye”) claiming to be the adopted child of the deceased was dismissed as a result of the lack of due publicity of the alleged adoption.151 The deceased and Maswanganye’s mother were sisters, sharing the surname “Baloyi”.152 Maswanganye alleged that her mother and father had had her adopted by the deceased. She stayed with the deceased and took the surname Baloyi until her subsequent wedding. Maswanganye submitted an occupation certificate in which she was identified as a daughter and one of the occupants of the deceased’s home.153 Maswanganye stated that she was also the deceased’s sole caretaker.154 However, when Maswanganye married, the ilobolo was delivered to her biological parents.155

				In the above case, the court referred to the matter in Kewana, amongst others, as a confirmatory example that due publicity is a validity requirement of customary law adoption.156 A ceremony was not proven to have taken place in the Maswanganye case.157 All that was established was that Maswanganye had resided with the deceased and shared her surname, which was insufficient to prove that a customary law adoption had been intended.158 Though one 

				
					
						148	“Step-parent adoption” is also known as ukuthatha inkomo nekonyana in Zulu/Xhosa/Swati, stiefoueraanneming in Afrikaans and oe gapa le namane in Pedi/Tswana/Southern Sotho. It involves the groom marrying the bride and simultaneously adopting the child(ren) born from a previous relationship(s). iLobolo is delivered for the mother and her child(ren). The child(ren) is/are affiliated with the husband’s family. Some authorities, however, suggest that the Zulu and Swazi communities do not recognise customary law adoption. See Rautenbach 2021:114-115 and the authority cited. “Historically, adoption was not practised in Natal and Zululand and an adopted son could not become an heir. Adoption was nevertheless practised by some communities in the Eastern Cape” (Denson & Nxumalo 2021:92). See also Mokotong 2015:344, 347-348; Mokotong lists variations of customary law step-parent adoption in several languages.

					
					
						149	Also Rakhav v Road Accident Fund (38754/2018) [2019] ZAGPPHC 257 (27 June 2019):par. 5.

					
					
						150	The Rakhav case:par. 6.

					
					
						151	The Maswanganye case:paras. 13-14.

					
					
						152	The Maswanganye case:par. 3.

					
					
						153	Issued by the West Rand Bantu Administration Board in November 1973. The Maswanganye case:par. 3.

					
					
						154	The Maswanganye case:par. 3.

					
					
						155	The Maswanganye case:par. 7.

					
					
						156	In the Maswanganye case, the court referred to publicity as one of the “elements” of customary law adoption. The court also confirmed that due publicity is a validity requirement for customary law adoption. The Maswanganye case:paras. 12-13.

					
					
						157	The Maswanganye case:par. 14.

					
					
						158	In the Maswanganye case the court stated that “it is significant that the children in both cases of Kewana and Metiso also resided with their relatives. To signify an intention to adopt them, the relatives went a step further: they publicised the adoption of those children.”
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				might wonder why Maswanganye shared her aunt’s surname and not that of her father, the court concluded that it would not venture into that matter.159 The court speculated that retaining her mother’s maiden name could have resulted from her being born out of wedlock.160 Perhaps Maswanganye first received her mother’s surname and kept it after her parents were married.161 Another fact the court notes that “strongly points away from, and militates against adoption” was that her biological parents received ilobolo for her and not the deceased.162 Adoptive parents’ obtaining ilobolo rights in an adopted daughter is a legal implication of customary law adoption.163 It follows, then, that the parents of an adopted son will be responsible for the payment of ilobolo when the son marries.164

				The Maswanganye case is an example of a party’s averring that sharing a surname with the supposed adoptive parent indicates that a customary law adoption took place. However, as indicated in the Maswanganye case, the fact that a child shares a surname with a caretaker relative is not decisive in proving customary law adoption. Instead, agreement and publicity, as discussed above, must be proven. On the other hand, naming a child165 and sharing a surname with the family one belongs to is important in customary law.166 It seems safe to conclude that being given the surname of your adopter is one of the legal consequences of customary law adoption.

				Publication, then, aims to make customary law adoption known. The fulfilment of the relative (as opposed to absolute) requirement to report a customary law adoption to a traditional leader, discussed next, could also prove that the adoption has occurred.

				3.3	Reporting to a traditional leader: A relative requirement

				According to Maithufi, if there was an adoption agreement and due publicity was given to the adoption, the customary law adoption is valid.167 Reporting the adoption to a traditional leader or the traditional leader’s representative 

				
					
						159	The Maswanganye case:par. 19.

					
					
						160	The Maswanganye case:par. 19.

					
					
						161	See the Maswanganye case:par. 19.

					
					
						162	The Maswanganye case:par. 21.

					
					
						163	See Bekker 1997:189.

					
					
						164	If not the son himself. In some cases, such as where it is a second marriage, the man himself is responsible for the ilobolo (Rautenbach 2021:99).

					
					
						165	Naming a child has symbolic value in customary law. The importance of a child’s name, since it is linked to the ancestors, was also emphasised in the NN case. However, in the NN case having different bloodlines did not stand in the way of children staying with their psychological parents instead of their biological parents, if the appropriate rituals and ceremonies were attended to. See also Watson 1980:362 and the authorities cited, where it is explained that “hints about a son’s status” could be done through naming. For example, naming a son “Morwagabuse” might imply that “a Bushman (or Korana) shall not rule.”

					
					
						166	See, for example, the explanation that naming a child has symbolic value linking directly to their “belonging” in Martin & Mbambo 2011.

					
					
						167	In the Maswanganye case, counsel for the applicant referred to Maithufi’s work. See the Maswanganye case:par. 12. The late professor also gave expert evidence in the Metiso case. See also Maithufi 2001:391-392.
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				does not affect the validity of the adoption.168 If the adoption is reported, the time frame in which the reporting has to take place is not stipulated.169 In the Metiso case, though the reporting was done at a later stage,170 the court accepted that it indicated the community’s acceptance of the adoption. Since all communities might not have traditional leaders, it makes sense that reporting to a traditional leader is not a decisive factor. It is a relative rather than a firm requirement.

				However, reporting a customary law adoption can assist in proving an adoption, as in the Metiso case. Furthermore, as noted by the DSD in the Flynn case, if a child’s adoption was reported and recorded by a traditional leader, the recording of the adoption might assist a child who might require it later in life.171 The DSD affidavit presented to the court in the Flynn case noted record-keeping as imperative for protecting children against child trafficking.172

				Therefore, it is again submitted that the procedure for reporting and recording customary law adoptions must be clearly and strictly regulated,173 whether done by a traditional leader or by another state authority. The obligation of adoptive parents to report the adoption must also be clear, and the particulars that traditional leaders should record must be specified. Requiring stricter record-keeping should not detract from the publicity requirement in customary law. Instead, the Schulze matter discussed earlier exemplifies the practical challenges experienced following a customary law adoption.174 Even after a court order had been obtained and despite the Minister of Home Affairs indicating that “it should not have been necessary for the child’s mother to approach a court on behalf of the child”,175 the Home Affairs officials were reluctant to recognise the customary law adoption. Therefore, after a valid customary law adoption occurs, an adoptive family with no financial resources to approach a court faces practical challenges that can leave them without the full protection of the law. Thus, what may be termed the “actual” status176 of customary law adoptions is subverted.

				Conclusion

				This paper aimed to conceptualise customary law adoptions mainly by considering the reason(s) or motive(s) behind them and investigating the requirements for customary law adoptions. Various motives for adoption 

				
					
						168	The Maswanganye case:par. 12. See also the Sukati case:par. 20.

					
					
						169	See the Metiso case:1149.

					
					
						170	It was not specified in the case how much time had lapsed before the reporting was done. See the Metiso case:1143.

					
					
						171	Albeit in a common law context, the importance of having adoption information in the public domain was strongly reiterated by the DSD in the Flynn case.

					
					
						172	The Children’s Act prohibits advertising adoption in sec. 252.

					
					
						173	See also 3.2.

					
					
						174	See 3.1.1.

					
					
						175	Leading one to conclude that the Minister views customary law adoptions as being as valid as adoptions concluded under the Children’s Act. See also 3.1.1.

					
					
						176	In other words, the “true” legal status of customary law adoptions (their status in reality, as opposed to their status merely in theory).
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				under customary law had been considered, but the true motive behind any adoption would be difficult to establish. Furthermore, focusing on the family group instead of individuals per se does not imply that a child’s interests are not taken seriously in customary law. As the case law discussed illustrates, reasons for customary law adoptions also include being a practical response to, for example, abandonment, death, or incapacity of the parents. Case law also sheds some light on the requirements for customary law adoptions: There must be agreement between the families and due publicity of the customary law adoption. Consequently, the agreement and publicity requirements were confirmed as the two general or generic requirements for customary law adoptions. However, problematic aspects of these requirements were also identified, such as mothers’ lack of locus standi in the customary law adoption process. Uncertainty pertaining to an unmarried father’s role in the adoption process was also highlighted. Another requirement, reporting the adoption to a traditional leader, was identified as a relative requirement instead of a generic one. However, it was established that proper reporting and record-keeping procedures are becoming imperative for customary law adoptions. Perhaps now the time has come for the legislator to formally recognise customary law adoptions and remove uncertainties surrounding their validity requirements.
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