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				IN SEARCH OF CLARITY REGARDING THE CONDONATION OF ELECTRONIC DOCUMENTS UNDER SECTION 2(3) OF THE WILLS ACT: EXPLORING AN ACT-BASED APPROACH AND LESSONS FROM AUSTRALIAN LAW

				Summary

				Technology pervades every aspect of modern-day life, and the legal landscape is no exception. A prime example is the issue of electronic wills. Being excluded from the ambit of the Electronic Communications and Transactions Act 25 of 2002, e-wills are currently a grey area in South Africa, with no laws governing them. Until this changes, a proper understanding of section 2(3) of the Wills Act 7 of 1953 – the so-called condonation provision – offers a way to accommodate electronic wills. Yet section 2(3) faces certain challenges relating to its interpretation and application, particularly as it pertains to electronic documents. This contribution presents an overview of MacDonald, Van der Merwe and Dryden – three instances where the South African courts were called upon to adjudicate matters involving the condonation of electronic documents. Unfortunately, these judgments did little in the way of providing clarity, and Dryden, in particular, dashed all hope of certainty surrounding the condonation of electronic documents. In search of solutions, the paper examines Faber’s proposed act-based model as well as the current approach in Australia. The act-based model is suggested as a way to crystallise what our courts should be focusing on in adjudicating condonation applications, namely the act of testation, which comprises the written manifestation of the testator’s dispositive intention along with animus testandi. The two-part intention requirement in Australian law offers solid substantiation for this. Another lesson to be drawn from the Australian approach is the need for a broad statutory definition of “document” that includes various electronic forms, such as computer files, messages on mobile phones, and emails. This flexibility would better meet society’s evolving needs in a digital era and would help our courts establish the scope of 
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				application of the condonation provision. If South African law wishes to keep pace with international e-will trends, it will have to adapt and make more adequate provision for electronic wills.

				Keywords: Act-based model; act of testation; condonation of formally defective wills; dispensing power; electronic documents; electronic wills; testator’s intention: dispositive intention and animus testandi

				INTRODUCTION

				In keeping with the technologically advanced world we live in,1 South Africa enacted the Electronic Communications and Transactions Act2 in 2002 to ensure that the public has legal certainty and trust in using electronic communication and transactions.3 Yet, while the Act addresses most 21st-century technological advances, wills are excluded from its regulatory ambit,4 even though electronic wills are on the increase.5 In fact, the country has no laws governing e-wills at present6 – a gap that needs to be filled urgently, not only to stay relevant, but also to keep pace with international e-will trends.

				The condonation provision introduced by section 2(3) of the Wills Act7 in 1992 arguably offers an ideal framework for exploring how to manage e-wills.8 The provision grants the courts the authority to order the Master to accept a document as a will even if it does not meet the formal execution requirements 

				
					
						1	Papadopoulos 2012:93.

					
					
						2	25/2002.

					
					
						3	Wood-Bodley 2004b:526.

					
					
						4	Sec. 4(3) read with schedule 1, and sec. 4(4) read with schedule 2. See Hofman 2007:262.

					
					
						5	Electronic wills, also called “e-wills” or “digital wills”, are drafted, executed and stored electronically.

					
					
						6	Neither the Wills Act 7/1953 (hereafter the Wills Act) nor the Electronic Communications and Transactions Act allows for electronic wills. The Wills Act took effect in 1954, when handwritten wills were the norm and computers were not widely used. Additionally, as mentioned, the Electronic Communications and Transactions Act explicitly excludes wills from its regulatory framework.

					
					
						7	7/1953. See Schoeman-Malan et al. 2014:78 for a thorough explanation of the history and rationale behind the introduction of a condonation provision in the South African law of wills. See Du Toit 2014:56-82 and 2020:139-162 for a comprehensive comparative study on sec. 2(3) and the condonation (rescuing) of formally defective wills in Australia and Canada.

					
					
						8	Van Staden & Rautenbach 2006:586 rightly state that it is important to use and understand technology in order to ensure the integrity and authenticity of electronically executed wills. This would also address the apparent reason why wills were excluded from the Electronic Communications and Transactions Act, as highlighted by Papadopoulos 2012:97 where she states: “So it seems that when the exclusions in ECTA were drafted, the approach of functional equivalence was new to the law, and technological aspects were treated with caution. It seems to have been too extreme to allow electronically represented wills or wills in the form of data messages to be considered functionally equivalent to a validly executed paper-based will.”
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				of the Wills Act.9 Unfortunately, in MacDonald v The Master10 and Van der Merwe v The Master,11 both the High Court and the Supreme Court of Appeal missed the opportunity to establish a precedent. Both courts allowed only the paper printouts of the electronic documents at stake to be condoned, failing to pronounce on the handling of wills that exist solely in electronic format.12 This lack of established precedent likely contributed to the unfortunate outcome in the recent Dryden v Harrison,13 where the court refused to condone an emailed will. This decision was made despite the words “Final will” appearing in the subject line of the email, and the initial sentence being “This serves as my final will and testament”.14

				While the condonation provision is generally commendable,15 uncertainty remains regarding its interpretation and application.16 In addressing the contentious issue of the condonation of formally defective electronic wills, this paper focuses on the aforesaid three cases to illustrate inconsistencies in how the respective courts applied section 2(3). Additionally, a brief comparative analysis of Australian law is included to establish how that jurisdiction has approached issues relating to the condonation of formally non-compliant electronic documents, and what lessons South Africa could learn from it. This is especially pertinent in light of the recent proposal by a local legal scholar who argued for a stronger emphasis on the connection between the document and the intention requirement, using an act-based perspective to better understand the concept of a will within the legal framework.17

				
					
						9	The formality requirements are set out in sec. 2(1)(a) of the Wills Act. The valid execution of a will entails that all the formality requirements have been complied with. In re Jennett 1976 1 SA 580 (A):584A; De Waal & Schoeman-Malan 2015:53-54.

					
					
						10	MacDonald v The Master 2002 5 SA 64 (O).

					
					
						11	Van der Merwe v The Master 2010 6 SA 544 (SCA).

					
					
						12	Van der Merwe was decided after the commencement of the Electronic Communications and Transactions Act. Although the Act excludes wills from its regulatory framework, Wood-Bodley 2004b:527 points out that nothing in the Act precludes the application of sec. 2(3) to condone electronic documents. In fact, Wood-Bodley confirms that the Act explicitly states that it should not be applied restrictively when legislation or common law can recognise or accommodate electronic documents.

					
					
						13	Dryden v Harrison (WCC) unreported case number 11912/17 of 20 May 2019.

					
					
						14	Du Toit 2020:159-160; Faber 2022:5-6. Because the email will was not condoned, the ex-spouse (whom the deceased divorced in 2011) inherited the entire estate in terms of a will executed in 2006, to the exclusion of the deceased’s fiancé, whom he was about to marry. Dryden v Harrison:paras. 2-3.

					
					
						15	Du Toit 2020:161; De Waal & Schoeman-Malan 2015:79.

					
					
						16	See, for example, Schoeman-Malan et al. 2014:80; Wood-Bodley 2015:736. See also Mahlaela & Monyamane 2024:1-20, who in their recent article, argue that South Africa’s Wills Act is becoming outdated in the face of Fourth Industrial Revolution (4IR) technologies, particularly due to its exclusion from the Electronic Communications and Transactions Act. They propose amending both statutes to recognise electronic wills by incorporating digital signatures and Public Key Infrastructure (PKI), drawing on US legal reforms as guidance.

					
					
						17	See par. 3.2 below for a brief overview of the proposed act-based approach. See Faber 2021a:504-520; 2021b:740-753; 2022:1-22.
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				A WILL: DRAFTED AND EXECUTED

				A will represents the testator’s voice. Whether written or spoken (if formalities allow), a will effectively conveys the testator’s intentions for how their property should be distributed following their death.18 The Wills Act ironically does not define the term “will”; section 1 simply stipulates that a will includes “a codicil and any other testamentary writing”. Traditionally, a will is defined as a unilateral, voluntary expression of the testator’s wishes, setting out how the testator’s assets are to be allocated to the designated beneficiaries following his or her death.19 This definition aligns with the elements of a testamentary disposition as identified by the South African courts, namely an indication of the bequeathed assets, the extent of the interest bequeathed, and the beneficiaries’ identity.20 Content-wise, any document that contains a testamentary disposition must be properly executed. Valid execution entails that the document must meet all the formal requirements outlined in section 2(1)(a) of the Wills Act. The Wills Act recognises only one type of will: the statutory (underhand) will, which must be a written document that is signed and witnessed (attested).21

				In the context of written documents, Mason22 identifies the following typical features of a legal document:

				A document usually exists on a carrier, typically paper. The carrier is marked permanently with content, usually with ink, either in the form of handwriting or by means of a printing press. This process alters the carrier physically. The content imprinted on the carrier may include a range of information, depending on the nature of the document … Finally, a person or legal entity might sign the carrier with a signature. The reason for signing the document will depend on the nature of the document and the purpose for which the person is signing. When brought together, these components comprise the document in its entirety.

				It appears that there must first be a “carrier” or medium, which is then clothed with content and, depending on the nature and content of the document, must meet specific formality requirements. All of these components render the document legal.

				Focusing on a will as a legal document, paper as “carrier” is not legally required, but is generally accepted as the designated medium to embody a testator’s expression of will.23 After all, the Wills Act requires the signing of a will at various places by various parties, which necessarily implies that 

				
					
						18	Reid et al. 2011:434, 468; De Waal & Schoeman-Malan 2015:2, 36, 55-56.

					
					
						19	De Waal & Schoeman-Malan 2015:2, 55.

					
					
						20	Ex parte Estate Davies 1957 3 SA 471 (N):474; Oosthuizen v Die Weesheer 1974 2 SA 434 (O):436.

					
					
						21	De Waal & Schoeman-Malan 2015:53-55.

					
					
						22	2012:6.

					
					
						23	Peart 2011:351 refers to “standard paper wills”. See Faber & Rabie 2005:775-780. In the context of American law, Scalise 2011:365 explains that the writing requirement does not require the will to be written on a sheet of paper; it simply requires a medium that allows the markings to be detected.
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				the testator’s expression of will must be embodied in a medium suitable for signing.24 This also precludes wills from being made orally.25 Against this backdrop, as well as the exclusion of wills from the Electronic Communications and Transactions Act,26 it seems clear that wills in South Africa can currently only be made in writing, which implies the traditional words-on-paper format to comply with the formality requirements and gain legal validity.27

				In Henriques v Giles,28 the Supreme Court of Appeal held that “[s]tatutory formalities for the execution of wills are intended to ensure the authenticity of the relevant document and provide evidence of the testator or testatrix’s intention”. According to Schoeman-Malan and colleagues,29 the formality requirements have the following objectives:

				The … formalities secure the validity of testators’ final dispositions; they contribute to the prevention of fraud during and after execution or amendment; they ensure that testamentary dispositions are made freely and voluntarily; they serve to identify the document and testator; and they prevent uncertainty and speculation.30

				However, without detracting from the obvious significance of formality requirements, American legal scholar John Langbein rightly takes issue with the strict legislative and judicial insistence that innocuous defects in complying with legislative formalities automatically render a will void.31 As others have noted,32 this also rings true for South African judgments, particularly those handed down in the 1970s and 1980s, when courts were clearly unwilling to strain the language of the legislative provisions to provide for relief where wills were formally defective, despite the existence of a clear testamentary intent.33

				To remedy this tension between formalism in the law of succession and the high premium placed on giving effect to the testator’s last wishes, the South African Law Commission34 embarked on a project to achieve a better balance between the need for testamentary formalities and the ideal of carrying out the testator’s intention.35 This culminated in section 2(3) of the Wills Act.36

				
					
						24	De Waal & Schoeman-Malan 2015:55; Van Staden & Rautenbach 2006:589-593.

					
					
						25	Cronjé et al. 1996:18; Van der Merwe & Rowland 1990:128, 151.

					
					
						26	The Electronic Communications and Transactions Act is essential for the legal recognition of data messages. It ensures compliance with the requirements for writing and signatures in electronic form, as outlined in secs. 11, 12 and 13. See Papadopoulos 2012:96, 101.

					
					
						27	Schoeman-Malan et al. 2014:85-86.

					
					
						28	2010 6 SA 51 (SCA):par. 19.

					
					
						29	2014:80.

					
					
						30	This exposition aligns with the universally recognised essential functions of formality requirements, namely the evidentiary, the protective, the cautionary and the channelling function. See Du Toit 2020:140-141.

					
					
						31	Langbein 2017:2-3.

					
					
						32	Schoeman-Malan et al. 2014:81.

					
					
						33	Schoeman-Malan et al. 2014:81. See for example the unfortunate matter of Kidwell v The Master 1983 1 SA 509 (E).

					
					
						34	Schoeman-Malan et al. 2014:82.

					
					
						35	Schoeman-Malan et al. 2014:82; Hofmeyr & Paleker 2023:106.

					
					
						36	Schoeman-Malan et al. 2014:84-85.
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				SOUTH AFRICA’S CONDONATION PROVISION AND ITS REQUIREMENTS

				In terms of section 2(3), a court may issue a condonation order where there is non-compliance with the legislative formalities for the execution of wills.37 The requirements for condonation, which have over time become trite in our law,38 are:

				that there must be a written document;

				that it must have been drafted or executed by a person who has since died; and

				that the deceased person intended for the document to be a will.39

				If these requirements have been met, a court may “rescue” a purported will and grant a condonation order, instructing the Master to accept the document for purposes of administrating an estate. Yet the requirements are often intertwined, and the ambit of section 2(3) remains uncertain despite pertinent judgments by the Supreme Court of Appeal.40 Schoeman-Malan holds that these requirements all revolve around the “document” intended to be a will.41 Faber concurs, emphasising the importance of the intention requirement as a consideration in a condonation application.42 Nevertheless, South African jurisprudence has done little in the way of clarifying what the scope of this intention is, and how it ties in with animus testandi.43

				3.1	Unresolved issues regarding section 2(3) of the Wills Act

				The murkiness as to the scope of intention is discussed further below as one of two major unresolved issues pertaining to section 2(3), the other being the ambit of the provision’s document requirement.44

				3.1.1	The ambit of the document requirement

				The Wills Act does not define what a “document” is for purposes of the condonation provision, despite the insistence that testamentary dispositions 

				
					
						37	De Waal 2011:1038; Wood-Bodley 2013:244; Schoeman-Malan et al. 2014:80-105; De Waal & Schoeman-Malan 2015:83-84; Faber & Du Toit 2015:316; Schoeman-Malan 2017:77.

					
					
						38	De Waal 2011:1033; 2012:831-864; Du Toit 2014:61; Schoeman-Malan et al.	2014:84-100; Schoeman-Malan 2017:77; Faber 2022:5.

					
					
						39	These requirements have been analysed, discussed in detail and confirmed by the SCA in Bekker v Naude 2003 5 SA 173 (SCA); Van Wetten v Bosch 2004 1 SA 348 (SCA); De Reszke v Maras 2006 2 SA 277 (SCA); Van der Merwe v The Master 2010 6 SA 544 (SCA); Smit v Parsons 2010 4 SA 378 (SCA); Raubenheimer v Raubenheimer 2012 5 SA 290 (SCA).

					
					
						40	Schoeman-Malan 2017:79.

					
					
						41	Schoeman-Malan 2017:79-80.

					
					
						42	Faber 2022:5-7.

					
					
						43	Faber 2022:5.

					
					
						44	Schoeman-Malan 2017:85-92.
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				be expressed in writing and in documentary form.45 Such testamentary dispositions may be either handwritten or typed.46 A computer-generated document that can be converted into a medium that is accessible for formality requirements will also suffice.47 However, electronic wills seem to remain a no-go area, with their execution even excluded from the regulatory ambit of the Electronic Communications and Transactions Act.48

				With regard to the document’s format, appearance and language, commentators have remarked on the apparent inconsistency as to what influences a court’s estimation of a deceased’s intention for the document to serve as their will.49 Faber further highlights the distinction between formally non-compliant wills and informal documents – a distinction that seems pertinent in how courts have dealt with documents for purposes of condonation.50 While formally non-compliant wills take the appearance and format of a will, but are irregularly executed,51 informal documents altogether fail to meet the appearance and format generally associated with a will, and are also unexecuted.52 In Webster v The Master,53 the court found that the provisions of section 2(3) were restricted to irregularly executed wills, thereby narrowing its application even further and leaving no room for unexecuted wills.54 The court’s reasoning also seemed to restrict section 2(3) to formally non-compliant wills, which means that informal documents cannot be condoned.55 As Faber remarks, the court essentially ruled that for the intention requirement to be satisfied, a document had to resemble a formally non-compliant will that was 

				
					
						45	Schoeman-Malan 2017:86. Du Toit 2014:61 explains that the Wills Act and the Interpretation Act 33/1957 do not define the term “document” in the same way as similar laws in Australia. In Ex parte Porter 2010 5 SA 546 (WCC), the court ruled that, due to the lack of a specific definition, the term “document” in sec. 2(3) of the Wills Act “[m]ust be given its ordinary meaning, determined with proper regard to its contextual employment”. The Interpretation Act provides some flexibility regarding written documents, stating that expressions relating to writing in any law should, unless specified otherwise, be interpreted to include typewriting, lithography, photography, and all other methods of representing or reproducing words in a visible form.

					
					
						46	GL Lawrence v Executors of Estate of A Lawrence 1904 NLR 80 82, where the court decided that a typewritten will, as opposed to a handwritten one, was acceptable.

					
					
						47	De Waal & Schoeman-Malan 2008:54-55; Schoeman-Malan et al. 2014:87. It remains unclear what the position would be where the electronically generated document cannot, for whatever reason, be converted into a medium accessible for formality requirements. It is equally uncertain what would happen where testamentary provisions are written on a medium other than paper, such as where they are etched out on a bedroom door.

					
					
						48	Electronic Communications and Transactions Act:sec. 4(3) read with schedule 1; sec. 4(4) read with schedule 2.

					
					
						49	Schoeman-Malan et al. 2014:88.

					
					
						50	Faber 2022:7-9.

					
					
						51	Faber 2022:6.

					
					
						52	Faber 2022:6.

					
					
						53	Webster v The Master 1996 1 SA 34 (D).

					
					
						54	Faber 2022:6.

					
					
						55	Webster v The Master:42B-G; Faber 2022:6.
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				simply not properly executed.56 In the Dryden v Harrison judgment, delivered more than two decades later, the court refused to grant condonation for an email containing testamentary provisions, seemingly because of its informal nature.57 The court referred to Van der Merwe v The Master,58 which dealt with an unexecuted will that was sent via email, drawing a distinction between that case and the informal document sent in Dryden.59

				In light of the manner in which the courts have engaged with the document requirement in section 2(3), scholars have called for clearer delineation of this requirement.60 Such delineation should take the form of a newly introduced statutory definition of the noun “document” for purposes of the condonation provision, which definition can be modelled on the definitions found in corresponding Australian statutes dealing with judicial dispensing powers.61

				3.1.2	Scope of intention

				An analysis of the jurisprudence also reveals uncertainty as to the scope of the testator’s intention and its link with animus testandi.62 In Osman v Nana,63 Matojane J made a connection between the intention requirement in section 2(3) and animus testandi,64 but on appeal, the full bench could not do so.65 This has left commentators speculating that an additional form of intention, a so-called “section 2(3) intention”, is starting to take hold.66 Faber, however, disapproves of this line of thinking, finding the creation of an artificial form of intention unnecessary and unideal, and rather proposing a different view based on an act-based model.67

				Nevertheless, the intention requirement is essentially viewed in two ways. The first is concerned with the intention regarding the document itself – in other words, the deceased’s intention for the document to serve as his or her will.68 This view, according to Faber, supports the assertion that only formally non-compliant wills can be the subject of a condonation application.69 The other view of the intention requirement focuses on the articulation of the deceased’s intention, placing the focus on the content rather than the format of the 

				
					
						56	Faber 2022:6.

					
					
						57	Dryden v Harrison:paras.12-21; Faber 2022:6.

					
					
						58	2010 (6) SA 544 (SCA).

					
					
						59	Dryden v Harrison:par.18.

					
					
						60	Schoeman-Malan et al. 2014:85-87.

					
					
						61	Peart 2011:351; Schoeman-Malan et al. 2014:85-90.

					
					
						62	Schoeman-Malan et al. 2014:90-91; Faber 2022:5.

					
					
						63	Osman v Nana (37220/2018) [2019] ZAGPJHC 161 (3 May 2019).

					
					
						64	Osman v Nana:par. 23.

					
					
						65	Osman v Nana 2021 JOL 50242 (GJ); Faber 2022:5.

					
					
						66	Faber 2022:5.

					
					
						67	Faber 2022:5.

					
					
						68	Ex parte Maurice 1995 2 SA 713 (CC):716I-J; De Waal & Schoeman-Malan 2015:83-84; Faber 2022:5.

					
					
						69	Faber 2022:5.
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				document.70 Lewis JA in Van Wetten v Bosch71 confirmed this view when she noted that the question was not what the document meant, but whether the deceased had intended for it to be his will,72 and that answering this question required scrutiny of the document itself as well as of the circumstances surrounding it.73 Decidedly different from the judgments in Webster and Dryden, this view aims to give effect to the deceased’s dispositive intention, even where the document was not cast in testamentary mould.74 This was illustrated particularly well in Smith v Parsons,75 which dealt with a condonation application of a suicide note that sought to amend the deceased’s existing will. De Waal and Schoeman-Malan76 explain that the Supreme Court of Appeal in Smith condoned the note77 not because it was necessarily intended to be a will, but because it contained a disposition of assets or a bequest. The court emphasised that the document carried the deceased’s intention (to amend) and should not be viewed simply as a suicide note.78

				Based on Van Wetten, therefore, it appears that the legislative provision dealing with the condonation of wills is not restricted to formally non-compliant wills, but is also applicable to informal documents containing the testator’s dispositive intention.79 This is also the preferred view among commentators, namely that the form and general purview of the document should not impede condonation, provided that the document’s testamentary nature has been established and the deceased’s intention thereto ascertained.80

				In recent contributions, Faber81 proposes a so-called “act-based approach” to conceptualising wills in South African law, which also offers a practical solution to the issue pertaining to the intention requirement in section 2(3). A brief overview of this approach follows below.

				3.2	The act-based model

				According to Faber’s proposed act-based model, a will is seen as a product of a will-making process during which various parties perform specific acts with specific forms of intention to establish a will.82 The model aims to introduce an intent doctrine into South African law,83 viewing the testator’s intention as comprising multiple components with multiple forms, or facets, of 

				
					
						70	Ex parte Williams: In re Williams’s Estate 2000 4 SA 168 (T):179D-G; De Waal & Schoeman-Malan 2015:70-71; Faber 2022:5.

					
					
						71	Van Wetten v Bosch 2004 1 SA 348 (SCA).

					
					
						72	Van Wetten v Bosch:par. 16.

					
					
						73	Van Wetten v Bosch:par. 16.

					
					
						74	Faber 2022:5-7.

					
					
						75	Smith v Parsons 2010 4 SA 378 (SCA).

					
					
						76	De Waal & Schoeman-Malan 2015:76-77; Faber 2022:7.

					
					
						77	Smith v Parsons:par. 23.

					
					
						78	Faber 2022:7.

					
					
						79	Faber 2022:7.

					
					
						80	Schoeman-Malan et al. 2014:90.

					
					
						81	2021a:504-520; 2021b:740-753; 2022:1-22.

					
					
						82	Faber 2022:3.

					
					
						83	Faber 2022:3.
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				intention.84 According to this model, the written manifestation of the testator’s dispositive intention, coupled with animus testandi, is the act of testation.85 The dispositive intention is conveyed through a dispositive act, which aims to dispose of assets, setting out who inherits what.86 Importantly, the dispositive act must contain all the elements of a testamentary disposition.87 Animus testandi, as another form of intention, is the testator’s intention to have his or her testamentary dispositions being carried out in law.88 Consequently, a will under the act-based model is nothing but a documentary expression of the act of testation.89 Notably, apart from bequests, a will can also embody other acts with their respective associated intentions, such as the act of revocation, which is performed with the necessary animus revocandi.90 Lastly, for the document to have legal force, it must also be validly executed in compliance with the statutory formalities set out in the Wills Act.91

				Faber tested the viability of this model in two scenarios, the first being the condonation of formally non-compliant wills, and the second the rectification of cross-signed mirror wills.92 This article focuses on the first scenario in arguing for the act-based model as a solution to the current condonation uncertainty.

				Revisiting the tension present in judgments such as Webster, Dryden and Smith regarding which type of document (formally non-compliant or informal) is condonable, Faber identifies a lack of consistent focus on the act of testation as the crux of the problem.93 The solution he offers introduces a different perspective of the condonation requirements, viewing them against the backdrop of the act-based model in the context of a will-making process.94 Under this processual model, if the act of testation is found to be present, the document embodying this act should be condoned, irrespective of its shape or form, provided that the other requirements in section 2(3) were complied with.95 In other words, the intention requirement in section 2(3) implies two forms of intention, namely the dispositive intention and animus testandi.96 To establish the former, the document placed before the court must deal with the disposition of assets and must contain a clear manifestation of both the 

				
					
						84	Faber 2022:3.

					
					
						85	Faber 2022:3.

					
					
						86	Faber 2022:3.

					
					
						87	Ex parte Estate Davies 1957 3 SA 471 (N):474A-C; Oosthuizen v Die Weesheer 1974 2 SA 434 (O):436C-D; De Waal & Schoeman-Malan 2015:56-57; Faber 2022:3.

					
					
						88	Kaser 1984:53-56 explains that when Roman jurists referred to the concept of animus, they understood it as the intention directed toward achieving a specific legal purpose. See also Faber 2022:3.

					
					
						89	Faber 2022:3.

					
					
						90	De Waal & Schoeman-Malan 2015:88-89.

					
					
						91	De Waal & Schoeman-Malan 2015:66, 74, 218.

					
					
						92	Faber 2022:3-16.

					
					
						93	Faber 2022:7.

					
					
						94	Faber 2022:7-8.

					
					
						95	Faber 2022:8.

					
					
						96	Faber 2022:8.
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				dispositive intention and act.97 The dispositive act must also be a true act of testation, which implies that it must be accompanied by animus testandi.98 This would require a court confronted with the intention requirement under section 2(3) to establish whether the deceased, when drafting or executing the document in question, formed the necessary animus testandi in respect of the disposition of his or her assets upon death.99 Where the required animus testandi is found to have been formed, the dispositive act conveyed in the document would constitute an act of testation.100 Provided that all other requirements in section 2(3) are met, this would be sufficient grounds to grant condonation for the sole purpose of giving effect to the testator’s intention – even where the document does not comply with (all) the statutory formalities in the Wills Act, and irrespective of whether or not it resembles a will in format or content.101

				In other words, the act-based model recognises that the act of testation may be contained in either a formally non-compliant or an informal document.102 Where a court is confronted with a formally non-compliant will, it would condone its formal non-compliance and give effect to the entire document as a will.103 Where an informal document is at stake, the condonation would be aimed at giving effect to the act of testation as embodied in the document.104 Since both document types involve exactly the same forms of intention, regardless of the document format,105 the act-based model offers a seamless explanation why formally non-compliant wills and informal documents are both condonable.106

				The act-based model is clearly intended, and holds promise, as a practical solution to the issue of testator’s intention in South African law. Courts should reconsider their engagement with the intention requirement to date, giving due regard to recent contributions such as these.

				SOUTH AFRICAN CASE LAW ON THE CONDONATION OF ELECTRONIC DOCUMENTS

				South African courts have had the opportunity to interpret and apply the condonation provision in relation to electronic documents that include testamentary provisions. The following paragraphs examine their inconsistent application of section 2(3) with reference to three specific court cases.
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				4.1	MacDonald v The Master

				In MacDonald v The Master107 an unsigned electronic document drafted by the deceased, a senior IT specialist, and left on an office computer became the subject of a condonation application.108 MacDonald (the deceased) left four handwritten notes next to him before he committed suicide.109 One of the notes stated that his last will was on his personal work computer, and identified the staff member from whom the password was to be obtained.110 Arrangements were made, and the deceased’s wife managed to print the will referred to in the note.111 The document was headed “Last will and testament from Malcolm Scott MacDonald” and went on to identify beneficiaries, bequeath the deceased’s property, and appoint an executor.112 The document was clearly meant to be a testamentary disposition.

				At the time of hearing this matter, the court had no authority to rely on in dealing with electronic documents.113 Therefore, it embraced a liberal approach in its interpretation of section 2(3), holding that the condonation provision was in line with the spirit of technology114 and that the legislature had intended for the section to be a rescue provision.115 Supporting the reasoning in Back v The Master,116 the court held that a strict approach failed to take account of the technological world and the widespread use of computers. However, the Supreme Court of Appeal in Bekker v Naude117 later rejected this liberal approach, holding that where a document was unexecuted, it would not be rescued, unless it was personally drafted by the deceased, or the deceased had a personal relationship with the document (that is, the document was created personally by the deceased).

				Hattingh J in MacDonald was satisfied that the deceased was the drafter of the electronic document, ruling out any document fraud or tampering in light of the security measures put in place on the deceased’s computer.118 Accordingly, the court granted condonation.119

				Although first appearing to conflate the document that was printed upon the deceased’s death and the computer file, the court finally declared the printed document annexed to the notice of motion as the deceased’s will.120 In this regard, Wood-Bodley argues that the MacDonald judgment recognised the separation between the creative process of drafting a document and the 
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				production of a hard copy thereof upon the drafter’s death.121 This approach, Wood-Bodley says, is sensible, consistent with the wording of section 2(3), and cognisant of technological developments.122

				Wood-Bodley also criticises the court for initially blurring the distinction between the printed document and the computer file.123 To him, this strategy was unnecessary: Judging from the circumstances of the case, MacDonald was the one who drafted the computer file that reflected his testamentary wishes. It follows, then, that if the printed document was an accurate reflection of the content of the electronic document, the printed version could equally be regarded as having been drafted by the deceased before he committed suicide.124

				Faber and Rabie, in turn, lament the court’s failure to define the term “document” for purposes of section 2(3), even though it had an opportunity to do so.125 Nevertheless, from the judgment, it did appear as if the court left the door open for the recognition of electronic documents, judging by its references to the deceased’s will as a document stored on his computer.126

				4.2	Van der Merwe v The Master

				The Supreme Court of Appeal in Van der Merwe v The Master127 followed a similar line of reasoning than the court in MacDonald. Van der Merwe concerned an application for the condonation of an email.128 The appellant and the deceased were extremely close friends129 who had regular contact and even travelled together.130 Since they had no descendants, they decided to execute wills in terms of which each would nominate the other as their sole beneficiary.131 The deceased emailed the appellant with the testamentary provisions, nominating the appellant as the deceased’s sole beneficiary and also appointing an executor.132 The email was headed “Testament”.133 The two 
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						122	Wood-Bodley 2004a:38-39. MacDonald was decided before the Electronic Communications and Transactions Act took effect. Faber & Rabie 2005:773 discuss the basic operation of an information system, stating that the data displayed on a computer screen and its printed version are merely different forms of output produced from the same data stored on an electronic device. This is something the court could have taken into consideration. Note, however, that once the electronic will is printed and executed, the printed document becomes the official will, while the electronic version is simply a copy thereof. See the discussion below at fn. 148. 
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				friends had a phone conversation about the email and whether the appellant approved,134 after which the appellant reciprocated by having a will drafted and validly executed, nominating the deceased as sole beneficiary.135 The deceased, however, died without executing the emailed document.136

				Although the emailed document did not comply with the formalities of the Wills Act, the fact that it was sent from the deceased’s email account meant that the appellant could prove that the deceased had sent it.137 Therefore, the electronic document had a sense of authenticity.138 Also, the document remained saved on the deceased’s computer and was neither amended nor deleted.139 Consequently, the court was satisfied that the deceased had drafted the document.140

				In deciding whether the deceased had intended for the document to serve as his will, Navsa JA first considered the heading “TESTAMENT”, which was typed in bold and large print.141 Secondly, the fact that the appellant was made the sole beneficiary of the deceased’s pension fund was considered an important indicator of the deceased’s intention.142 Thirdly, the deceased’s decision not to nominate any immediate family in his previous will implied an intention that no remote relatives should benefit either.143 A fourth and final consideration was the uncontested nature of the mutual agreement between the friends, supported by the objective fact that the appellant had reciprocated by executing a valid will in accordance with their agreement.144 To Navsa JA, these circumstances led to the “inexorable conclusion” that the deceased had intended for the document to serve as his will.145

				When viewed in terms of the act-based model, the court in Van der Merwe could have focused more prominently on the act of testation as it is manifested in the bequest in the document (the testator bequeathed his entire estate to his friend in clause A of the will). This, coupled with the document’s format, justifies even more so the conclusion that the document had been intended as a will (the document’s format should not be a primary consideration, but rather the bequest as part of the content of the document). Navsa JA apparently echoed the test and reasoning laid down in Van Wetten, not concerning himself with what the document meant, but whether the deceased had intended for it to be his will by examining the document itself as well as the document in the context of the surrounding circumstances.146
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				As in MacDonald, the court in Van der Merwe condoned a printed copy of the electronic document, which was annexed to the founding affidavit, as the deceased’s will.147 Sadly, neither of the courts utilised the opportunity to examine the existence of the documents in electronic form. This could have been done by considering basic computer science principles. For instance, they could have analysed the metadata – document-specific information that a computer automatically generates – to determine when the respective documents were created and last modified.148

				4.3	Dryden v Harrison

				While MacDonald and Van der Merwe created the impression of a turning of the tide in respect of the condonation of electronic documents, Dryden v Harrison149 muddied the waters by refusing to condone an email, seemingly because of its informality.150 The matter involved an engaged couple – the deceased and the applicant.151 The deceased had sent an email with testamentary provisions to the applicant.152 However, the deceased was previously married to one of the respondents in the case,153 at which time he executed a will nominating the former spouse as the heir to his estate.154 Since the deceased failed to validly execute the emailed document before his death, the matter became the subject of a condonation application.155

				The subject line of the email read “Final will”, and the first sentence of the email was “Hi, this serves as my final will and testament”.156 In the email, the deceased nominated the applicant as the beneficiary of all of his assets, and also made provision for substitution in the case of the applicant not being able to inherit.157

				In addressing the question of whether the deceased had drafted the document in question,158 the court considered as evidence an answering affidavit of the deceased’s sister, and was subsequently prepared to accept 
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				that the deceased was indeed the drafter of the email.159 Yet the court could not be satisfied that the deceased had intended for the document to serve as his will.160 To the court, the inquiry was not primarily focused on the deceased’s intention and how he would have wished to have his assets disposed of, but rather on the document that the court was asked to condone as a will.161 This approach, however, is counterintuitive and flies in the face of the very existence of the law of testate succession and its principles – specifically the principle of freedom of testation, which is regarded as the cornerstone of the law of testate succession in South Africa.162 Faber believes the court’s approach in Dryden was predicated on “a lack of consistent focus on the act of testation”.163 It also runs counter to the test set out in Van Wetten for how courts ought to determine the deceased’s intention.

				The court in Dryden further refused condonation because, from the papers, it concluded that the deceased had drafted the email out of concern that disputes regarding his estate would arise upon his death.164 Although this might have been the case, the court overlooked the fact that while the drafting of a document containing testamentary provisions was an act aimed at articulating the deceased’s intention regarding his estate, this act was also accompanied to some extent by an intention (or motive) to eliminate disputes regarding the estate of the deceased upon his death.

				In addition, the court interpreted the fact that the deceased was an accountant and a meticulous person as an indicator that he would not have intended for the disputed document to serve as his will.165 Yet the court failed to consider the precedent in Van Wetten, namely that the intention for a document to serve as a will must have existed when the document was created, which intention could only be subject to change upon the creation of a new will or codicil.166 This was not a view randomly held by the court in Van Wetten, but was underpinned by prior judgments, including Ex parte Maurice,167 Anderson and Wagner v The Master,168 and Letsekga v the Master.169

				As noted earlier, the court in Dryden drew a distinction between the informal email sent in Dryden and the unexecuted will sent by email in Van der Merwe, finding it impossible to condone the former on account of its informality.170 It would seem more appropriate, however, for courts to focus on the written manifestation of the deceased’s intention – the content of the document – instead of the document format, especially in cases involving informal 
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				documents purporting to be wills. This would prevent seemingly illogical outcomes such as that in Dryden, where the court withheld condonation even though the email contained an act of testation as manifested in the bequest in the email: “[i]f I die, all my assets and investments go to Natasha Dryden”, the email heading containing the words “Final will” and the initial sentence identified it as the deceased’s “final will and testament”. Other signs that clearly pointed to the deceased’s intention for the email to be his will were the provisions made for substitution, the use of mandatory words such as “must” in one of the testamentary provisions, and the fact that the deceased had communicated to his sister his wish and intention to want the applicant as his sole beneficiary.171

				Du Toit172 argues that the court should have recognised the substantial factual similarities between Van der Merwe and Dryden. In both instances, the electronic document explicitly stated that its content was the deceased’s last will and testament, designated the applicant as the deceased’s only named beneficiary, and appointed the applicant as the sole beneficiary of the deceased’s life insurance policies. These facts were significant enough to outweigh any minor factual differences. However, instead of adhering to the precedent established by the Supreme Court of Appeal, the court chose to largely focus on the format of the document, which also happens to contradict the precedent that format is not determinative in a section 2(3) application when assessing the testator’s intention.173 The application was dismissed with costs, with the court viewing the email simply as an assurance from the deceased that his fiancé would eventually benefit from his estate.

				To tie in with Du Toit’s observation, it is worth mentioning that the court also did not consider the fact that the testator had essentially signed the emailed will by putting his name, “Sean”, at the bottom.174 In Smith v Parsons,175 the Supreme Court of Appeal accepted that a formal signature was not a requirement for section 2(3) to be applied, and condoned a suicide note that the deceased had signed with his nickname.176 Nevertheless, compliance with the formality requirements can be indicative when the presence or absence of the testator’s intention is to be determined. Langbein,177 for instance, points out that “compliance with the Wills Act formalities for a witnessed will is meant to conclude the question of testamentary intent”. He goes on to explain that 
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				“[t]he signature tends to show that the instrument was finally adopted by the testator as his will”. Reid and colleagues178 go even further by arguing that “[t]o sign is to be bound ... a testator signs a will because it is final and he intends to be bound by its contents”. Additionally, De Waal and Schoeman-Malan179 refer to Mankelengane v Simon180 to illustrate how even an attempt to comply with formal requirements can affirm the existence of the necessary intention in the context of section 2(3) applications. There, the court established a significant link between the testator’s intention and compliance with formalities, asserting that “[a] party indicates their intention by either signing or placing their mark on a document”.181 Although the Electronic Communications and Transactions Act does not apply to wills, the presence of an electronic signature can still be a crucial factor in demonstrating that the testator intended for the document to be their will.182

				LESSONS FROM ABROAD? JUDICIAL DISPENSING POWERS IN AUSTRALIA

				In search of solutions to the condonation conundrum in South Africa, the focus now shifts to Australia’s dispensing (condonation) powers, and specifically the three requirements imposed for testamentary rescue in the context of electronic documents.

				Although Australia has eight jurisdictions, each with its own statute regulating the making of a will, the statutes are substantively identical (with the exception of the Australian Capital Territory’s Wills Act).183 The formality requirements are that the will must be in writing, must be signed by the testator with two or more witnesses present, who are also required to sign.184 
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						181	Interestingly, the court a quo in Van der Merwe did not condone the electronic will, primarily due to the absence of the testator’s signature. Tsoka J emphasised this point by stating: “The signature [of the testator] is the centre that brings the other formalities together. In the absence of the signature, there is no legal nexus between the alleged Will and the testator.” Van der Merwe v The Master:par. 9.
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				Except for Tasmania, the jurisdictions have the same main requirements for condonation, with only slight differences in the provisions.185 Australian courts will condone a formally non-compliant will or otherwise informal document if:186

				there is a document;

				it embodies the deceased’s testamentary intentions; and 

				the deceased intended for the document to constitute their will.

				These requirements, and the courts’ engagement with them in the context of electronic documents, are considered below.

				5.1	Australia’s definition of “document”

				Although the wording of their definitions might differ slightly, the Australian jurisdictions, for the most part,187 regard “document” to include:

				any material on which writing appears and anything from which sounds, images, or writing can be reproduced with or without the aid of anything else. It thus captures not only standard paper wills, but also computer files and discs, microfiches, photographs, text messages on mobile phones, emails, as well as video and audio tapes.188

				5.1.1	Re Trethewey

				The first case that involved an electronic document was Re Trethewey,189 which was decided by the Supreme Court of Victoria. The deceased, a lecturer at Victoria University, had removed the hard drive from his work computer and stored it at his son’s house. He informed the applicant on several occasions that he had saved a will on his computer. Upon his death, the hard drive was discovered and contained a file titled “will”. The file included a will that was signed with the deceased’s name, and dated accordingly. The will read:190

				
					
						185	Peart 2011:349-350. Australia’s succession laws contain similar requirements for the execution of wills as those in South Africa. These prescripts serve multiple functions, including to protect testators from fraud and undue influence. This is also why the solemnity of the testamentary act is emphasised, as it seeks to secure the authenticity of the testator’s final disposition. However, strict observation and enforcement of these prescripts by the Australian courts ended up negating the testator’s dispositive intention in instances where the document embodying the intention fell short of the formality requirements. Consequently, Australian courts were vested with dispensing powers to admit documents to probate in order to prevent the testamentary intent from being frustrated. See Peart 2011:330-351; Du Toit 2014:1-5.
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				In the event of my death my remaining wealth, including superannuation, leave and other work-related entitlements, any savings and any outstanding debts, to me to be transferred to Marian Burford, two-thirds to be to be [sic] held in trust for my two children by Marian, to be distributed to them when and as she sees fit, one-third to be retained by her. The amount of equity in 38 Henry Street to be handled in the said manner upon the decision of Marian and the children to sell the property.

				Mark Trethewey

				27 May 1998

				The court stated: “It is that file, or the document which has been produced from the file, which the applicant seeks to have admitted to probate.” Referring to the condonation provision (section 9 of the Wills Act, 1997), the court confirmed that three criteria had to be met for the “informal document” to be admitted to probate: “There must be a document; that document must reflect testamentary intentions; and that document must have been intended by the deceased to serve as his will.” In a brief judgment, the court concluded that the criteria had been satisfied.191

				Regarding the document requirement, the court referenced section 38 of the Interpretation of Legislation Act, 1984, which defines “document” as including: “any disc, tape, sound track, or other device in which sounds or other data (not being visual images) are embodied in a manner that allows them to be reproduced, whether with or without the aid of other equipment”. The court found that “[t]he file which comprises the will consists of data on a disc which is capable of being reproduced from the disc, so that the will is a ‘document’ within the extended meaning of the word”.192

				In relation to the requirement of testamentary intentions, the court determined that the content of the “will file, or document produced from the file” did reflect testamentary intentions, indicating how the deceased wanted his property disposed of upon death. Not fixating on the informal nature of the document, the court referenced Estate of Masters, Hill v Plummer,193 where it was held that a document in which a person stated their intentions regarding the disposition of their property upon death was to be regarded as a document that embodied that person’s testamentary intentions.194

				Concerning the required intention for the document to serve as a will, the court found that the deceased had clearly intended for the document to constitute his will. This was evident from both the content of the document and the testimonies provided by the applicants. In their affidavits, the applicants confirmed that the deceased had expressed his desire to rewrite his will, and that the new document reflected how he wanted his estate to be distributed.195
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				Even the absence of the deceased’s signature did not prevent the document from being admitted to probate. With reference to Estate of Stewart196 and Re Application of Brown; Estate of Springfield,197 the court found that the ultimate inquiry remained whether the deceased intended for the document to constitute his will. The court further stated: “In any event the deceased did type his name at the foot of the document and I consider that, in the circumstances of this case, that is the equivalent of his signature.”198

				5.1.2	Mahlo v Hehir

				In Mahlo v Hehir,199 the Supreme Court of Queensland had to determine whether a Microsoft Word document created by the deceased on her home computer could be considered for condonation. The electronic document was titled “This is the Last Will and Testament of Karen Lee Mahlo.docx”.200 Although the document still existed on the deceased’s computer, evidence showed that after creating the electronic version, the deceased printed it and signed the paper copy of the will. The court made a clear distinction between the electronic document on the computer and the signed paper copy, concluding that the deceased had intended for the signed paper copy, and not the electronic version, to be her will.201 In this regard, the court was at pains to point out the difference between Mahlo and Trethewey: In Trethewey, the deceased clearly intended for the electronic document to be his will, as he stated multiple times that he had left a will on his computer. In Mahlo, on the other hand, the testator referred to the paper document as her will.202

				Although the court did not condone the electronic document, it concluded that a document in electronic form fell within the ambit of “document” for purposes of section 18 of the Succession Act (Qld) – the condonation provision. Section 18, in turn, is defined by section 36 of the Acts Interpretation Act 1954 (Qld).203

				5.1.3	Yazbek v Yazbek

				Over in New South Wales, the court in Yazbek v Yazbek204 had to determine whether a Microsoft Word document created on the deceased’s password-protected laptop was a “document” as contemplated in that jurisdiction’s dispensing provision. Unlike the South African courts, the parties in Yazbek presented expert technical evidence relating to the electronic document, such as when it was created, accessed and worked on, amended and saved.205

				
					
						196	Unreported case decided on 12 April 1996.

					
					
						197	(1991) 23 NSWLR 535.

					
					
						198	Re Trethewey:par. 21.

					
					
						199	[2011] QSC 243.

					
					
						200	Mahlo v Hehir:paras. 1-4.

					
					
						201	Mahlo v Hehir:paras. 41-45.

					
					
						202	Mahlo v Hehir:par. 44.

					
					
						203	Mahlo v Hehir:par. 3.

					
					
						204	[2012] NSWSC 594.

					
					
						205	Yazbek v Yazbek:paras. 47, 52-54. This practice seems common. See, for example, the more recent case of Re White: Montgomery & Anor v Taylor [2018] 
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				After reviewing the evidence, the court concluded that the deceased had created the document206 and that it met the criteria to be considered a document under the dispensing provision, being section 8 of the Succession Act. For purposes of section 8, section 3 of the Act provides that “document” ought to be understood as per the definition in section 21 of the Interpretation Act, 1987 (NSW). That section, in turn, defines a document as inclusive of anything from which sounds, images or writings can be reproduced with or without the aid of anything else. The court accepted the plaintiff’s argument that the electronic document met this requirement, also relying on Treacey & Ors v Edwards; Estate of Edwards,207 where an audio tape was held to be a document within the meaning of section 21 of the Interpretation Act. The court held that since the electronic document could be reproduced, either by using Microsoft Word or by printing it using Microsoft Word’s command and the operating system, it qualified as a “document” capable of being condoned – as did the printout of the electronic document.208 

				5.1.4	Re: Yu

				A further noteworthy matter in Australia was the (then) unprecedented landmark case of Re: Yu,209 where the deceased used his Notes app to create a will on his iPhone. With reference to Yazbek, the Supreme Court of Queensland readily accepted the electronic document (“the record on the iPhone”) for purposes of condonation.210

				5.1.5	Robin Michael (Deceased)

				In Robin Michael (Deceased),211 the Supreme Court of South Australia clearly distinguished the intended electronic document from other relevant documents in the matter and also provided a practical solution on how to deal with electronic documents in the probate process. The court held:212

				The document which the deceased intended to be his will is the digital document in the computer file found on his laptop computer. It is this document he typed and into which he inserted his digital signature. While he emailed copies of this document to his accountant, his sons 

				
					
						VSC 16 (9 February 2018), where the notebook computer (laptop) containing the electronic document was examined by a forensic analyst where the Microsoft Windows metadata of the Word document was also considered (par. 19). This is opposed to the South African case of MacDonald v The Master where the file on the computer was accessed, printed and deleted (68).

					
					
						206	Yazbek v Yazbek:par. 54.

					
					
						207	(2000) 49 NSWLR 739:[27].

					
					
						208	Yazbek v Yazbek:par. 80. The court found that the electronic document for purposes of sec. 8 of the Succession Act was consistent with other states’ Supreme Court decisions in relation to their equivalent legislation, and referred to both Re Trethewey and Mahlo v Hehir.

					
					
						209	[2013] QSC 322.

					
					
						210	Re: Yu:paras. 1-5.

					
					
						211	[2016] SASC 164 (2 November 2016).

					
					
						212	Robin Michael (Deceased):par. 35.
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				and stepson, he did not insert his digital signature into those copies. The document exists on the hard drive of the deceased’s laptop computer. It is not practical, however, for the court to receive the document in that form. I propose to order that the document to be admitted to probate as the last will and testament of the deceased is the exhibit marked “A” … being a copy of the document on the hard drive of the deceased’s laptop computer. This is consistent with the approach taken by Gray J in In the Estate of Wilden where his Honour, having found that a DVD recording was a “document” within the meaning of s 12(2), admitted to probate a transcript of the DVD recording.213

				Regarding the electronic signature placed in the document,214 the court referred to Trethewey, where it was held that the fact that the deceased typed his name at the foot of the computer document was the equivalent of his signature, which approach was also taken by the court in Yazbek and Currie.215 The court concluded that on the basis of the evidence, the electronic signature found on the computer file document and its printout closely resembles the signature of the deceased; that it was affixed to the computer document by the deceased as his signature, and that he did so with the intention of giving effect to the document as his will.216

				5.2	Australia’s intention requirements

				As shown above, the Australian courts appear to be open to accepting a wide range of electronic documents for condonation.217 However, the application of the intention requirements poses certain challenges.

				
					
						213	In Re Estate of Wilden (2015) 121 SASR 516, Re Estate of Chan [2015] NSWSC 1107 (7 August 2015) and Mellino v Wnuk [2013] QSC 336 (27 November 2013), the courts accepted DVDs containing video recordings as valid documents. The recordings were verbal statements expressing testamentary intentions, commonly known as video wills. In Re Estate of Chan:paras. 25-31, the court clarified that when a video will is accepted for probate, it is customary for the court to require submission of a verified transcription of such will (the will-maker’s statement). This transcription must be incorporated into the instrument recording of the court’s grant of probate or administration. The courts also accepted as documents a videotaped will (a video recording that comprised a file on the deceased personal computer) in Radford v White [2018] QSC 306. See Langbein 2017:9-10. See also Sonnekus 1990:114 for the position on video wills in South African law.

					
					
						214	The testator signed a piece of paper with his traditional signature, which he then scanned and saved as an image file on his computer. This saved file containing the digital signature was opened, and the electronic signature was placed into any document when required by copying and pasting the signature. See par. 8.

					
					
						215	Estate of Currie (2015) ASTLR 361.

					
					
						216	Robin Michael (Deceased):paras 28-34.

					
					
						217	In addition to the above, the courts also accepted a computer document contained on a USB flash drive (“memory stick”) in Estate of Currie (2015) ASTLR 361; an unsent text (SMS) message on the deceased’s mobile phone in Re Nichol; Nichol v Nichol [2017] QSC 220 (9 October 2017); a voicemail message on the mobile phone of a third party and communication recorded on a mini tape recorder in Re: Estate of Carrigan (deceased) [2018] QSC 206; an informal electronic document on a notebook computer (laptop) in Re White: Montgomery & Anor v Taylor [2018] VSC 16 (9 February 2018); and an iPad will in the case of In the Estate 
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				Unlike the South African provision, which simply requires that the deceased must have intended for the instrument to constitute a will, the intention requirement in Australia comprises the following two legs:218

				The first requires that the document placed before the court must purport to embody testamentary intentions.219

				The second requires that the document must have been intended to be the deceased’s will.220

				Peart221 notes that the interpretation of the intention requirements varies significantly across different Australian jurisdictions. Courts tend either to use the same evidence for both legs, or apply evidence (dis)proving the one requirement to the other.222 Du Toit, too, observes that the intention requirements are something the Australian courts commonly grapple with when having to exercise their dispensing powers – a situation not dissimilar to that in South Africa.223

				Interestingly, when viewed against Faber’s proposed act-based model for South Africa, the Australian courts, when dealing with the requirement of testamentary intention (the first leg above), are in fact concerned with determining dispositive intention as conveyed in the dispositive act. In determining the deceased’s intention for the document to constitute a will (the second leg above), the courts then need to answer whether the necessary animus testandi was present for the testator’s testamentary dispositions to be given legal effect. Clearly, therefore, Australia’s approach to its intention requirements offers substantiation for Faber’s act-based model. A brief discussion of the intention requirements in Australia follows below.

				5.2.1	A document purporting to embody testamentary intention

				According to Peart,224 the requirement that the document must purport to embody testamentary intentions means that the document must either deal with the disposition of the deceased’s property upon death, the appointment of 

				
					
						of Elizabeth Seabrooke (Deceased) [2023] SASC 122. Regarding the latter quite complex case, in brief, the relevant document that the deceased intended to be her will was a digital document on the applicant’s iPad. The document was created by the applicant on her iPad at the deceased’s direction. It was also executed electronically by the deceased and witnesses (they affixed their signatures on the iPad using an iPad pencil, although the testator only signed the last page). However, the electronic will could not be located on the iPad when needed – it got lost electronically (it was most probably accidentally deleted). A copy of the electronic will was saved to a USB. The court dealt with the iPad will as a lost will and accepted a PDF copy thereof.

					
					
						218	Du Toit 2014:9. 

					
					
						219	Du Toit 2014:9.

					
					
						220	Du Toit 2014:9-10.

					
					
						221	2011:352.

					
					
						222	Cf. Radford v White [2018] QSC 306:paras. 14, 16.

					
					
						223	Du Toit 2014:4.

					
					
						224	Peart 2011:351-352.
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				testamentary guardians, or the change or revocation of previous testamentary documents. In fact, Australian courts may even exercise their dispensing powers in respect of documents that merely nominate an executor,225 while courts in Western Australia may also use their dispensing power to revive a revoked will by admitting it to probate.226 This not only illustrates the extensive nature of the Australian courts’ dispensing powers, but unfortunately also contributes to the confusion.

				In essence, a will is about the disposition of assets; therefore, a document will qualify as a will on account of containing an act of testation. However, a will could, at the same time, also embody other acts (such as the act of revocation) and govern other matters (such as the nomination of an executor and the appointment of a guardian). In establishing the first intention requirement – testamentary intentions – the focus should be on whether the document contains a dispositive act, a disposition of property, wishes or intentions on how property is to be disposed of upon death.

				5.2.2	A document intended to be the deceased will

				Both Australia and South Africa recognise this requirement as key to an application to have a document condoned (or admitted to probate) by a court.227 In Australia, courts’ approach to the requirement has varied over time,228 yet the dominant approach appears to be one that is “document-centred”.229 Viewed in this way, the instrument placed before the court must embody the testamentary dispositions of the deceased, who must have intended for that specific document to constitute a will.230 From scholarly analyses of Australian and South African testamentary condonation jurisprudence, Du Toit also finds that documents that simply contain instructions for the preparation of wills typically fail to meet this requirement, since courts do not regard them as having been intended to constitute wills upon their creation.231

				
					
						225	Peart 2011:352. In South African law, if a document is condoned, it means that the entire document is given effect to, not just the part on the disposition of assets. This includes, for instance, the revocation clause and the appointment of an executor. However, it is important to distinguish between different acts within a will. The disposition of assets, as bequests made in the will, is the result of the performance of the act of testation – as a juristic act. In contrast, the appointment of an executor is not considered a juristic act; it is governed by legislation. Additionally, the section of the will that provides for funeral arrangements is also not a juristic act. Instead, it creates a moral obligation that must be fulfilled. See Faber 2021:517-519.

					
					
						226	Peart 2011:352.

					
					
						227	Du Toit 2014:9-10.

					
					
						228	Du Toit 2014:10.

					
					
						229	Du Toit 2014:10.

					
					
						230	Du Toit 2014:10.

					
					
						231	Du Toit 2014:12-14. See Anderson and Wagner NNO V The Master [2011] ZAGPJHC 109; Estate of Laura Angius; Angius v Angius [2013] NSWC 1895; BC201316540 (17 December 2013):[281]-[282].
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				In both Australia and South Africa’s legal systems, courts appear to rely on indicators of intention to decide condonation applications.232 These indicators include the tone and content of the document, the deceased’s knowledge of testamentary formalities, and any explicit indication by the deceased that the document should be regarded as their will upon their death.233 Note, however, that this is not a closed list, nor are these indicators necessarily determinative of the outcome of a condonation application.234

				Overall, the intention requirements in Australia highlight the need for a clear and definitive expression of the deceased’s intent for a certain document to be regarded as their will. Even despite the Australian courts’ extensive dispensing powers, establishing intention still poses challenges, precisely because exactly what the courts should be looking for is not well defined. In Re: Yu, for instance, it was evident from the judgment that the court had difficulty deciding how to use the evidence to prove the two legs of the intention requirement.235 The court seemed to use the same evidence for establishing whether the document purported to embody the deceased’s testamentary intentions, as well as whether the deceased had intended for that document to serve as his will.236

				Nevertheless, the Australian courts are making progress in clarifying the requirement of intention to constitute a will. This is evident from the Supreme Court of Queensland’s explanation of this requirement in Re: Yu:237 “A will has been described as a revocable disposition of property intended to take effect on death ... it is not sufficient that a document state a deceased person’s testamentary wishes ... it must also be intended to be legally operative so as to dispose of the person’s property upon the person’s death”. Clearly, the court had animus testandi in mind.

				To sum up, therefore, the court’s focus for the first leg of the intention requirement is to ascertain dispositive intention, while the second leg deals with determining animus testandi. Essentially, the inquiry into intention involves searching for an act of testation.238

				
					
						232	Du Toit 2014:12.

					
					
						233	Du Toit 2014:12. See for example how much weight the court attached to the fact that the deceased had written “my will” on the DVD in Mellino v Wnuk [2013] QSC 336 (27 November 2013).

					
					
						234	Du Toit 2014:12.

					
					
						235	Re: Yu:par. 9.

					
					
						236	Re: Yu:par. 9.

					
					
						237	Re: Yu:par. 8, own emphasis added.

					
					
						238	Also, in the context of informal documents, the Australian courts seem to be focusing on the right aspects recently. In the case of Re White; Montgomery & Anor v Taylor [2018] VSC 16 (9 February 2018), the court condoned an informal electronic document. The court found that when the deceased made the informal will, he rationally and methodically considered the disposition of his estate and created the informal will in order to achieve this end. The court held that this is reflected by the informal will’s content and the circumstances surrounding its creation, that when the deceased typed the informal will, he intended the informal will to take effect as his last will (par. 73) – a disposition of property to take effect upon death, regardless of the form of the document that contains the bequest.
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				CONCLUSION

				Schwarzentraub rightly remarks:239 “One thing is certain, technology is here to stay, and as technology progresses, it will continue to affect and change the landscape of the legal profession.” A prime example of technology’s impact on the legal landscape is the issue of electronic wills. Until South Africa enacts legislation specifically governing electronic wills, section 2(3) of the Wills Act offers a solid foundation for exploring how the changes brought about by technology may be addressed.240 A thorough understanding of section 2(3) is crucial to properly accommodate electronic wills.

				Unfortunately, though, despite being designed to remedy the matter of formally defective wills, section 2(3) has faced certain challenges relating to its interpretation and application. The section was introduced to prevent formalism from frustrating the testator’s final wishes. Its purpose was to strike a balance between the need for testamentary formalities and the ideal of giving effect to the testator’s intention. Yet the uncertainty surrounding this provision persists, particularly as it pertains to electronic documents.

				MacDonald, Van der Merwe and Dryden – three instances where the South African courts were called upon to adjudicate matters involving the condonation of electronic documents – did little in the way of providing clarity. In MacDonald, the court granted condonation but failed to define “document” for the purpose of section 2(3). In Van der Merwe, the court appeared to focus on the act of testation, which sparked optimism about a more certain future regarding the intention requirement. However, this hope was dashed in Dryden, plunging South Africa back into confusion surrounding the condonation of electronic documents.

				The proposed act-based approach aims to provide clarity by focusing on the bequests outlined in a document (the disposition of assets). Bequests result from the act of testation, which is a juristic act performed by the testator. The act of testation is the written manifestation of the testator’s dispositive intention and animus testandi. The dispositive intention is expressed in a dispositive act, which is primarily aimed at disposing of assets – put simply, who inherits what. To qualify as an act of testation, the dispositive act must be complete: All the elements of a testamentary disposition must be present.241 Animus testandi, in turn, represents the intention for the testamentary dispositions to be given legal effect upon the testator’s death – in simple terms, it represents a serious intention on the part of the testator.

				Australian law does offer valuable lessons for dealing with electronic wills. Unlike South Africa, Australia has adopted a flexible approach to the condonation of electronic documents, allowing for a broad definition of 

				
					
						239	Schwarzentraub 2013:24. 

					
					
						240	In the Australian context, Langbein 2017:10 states: “It was sheer fortuity that the dispensing power statutes were in force before these cases of attempted digital wills began occurring.”

					
					
						241	The three essential elements identified for a testamentary disposition are a bequest of assets, the extent of the interest being bequeathed, and the identity of the beneficiaries.
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				“document” that includes various electronic forms, such as computer files, messages on mobile phones, and emails. This flexibility meets society’s evolving needs in a digital era. We would be well advised to draw on Australia’s progressive model in incorporating electronic wills into the South African legal system, ultimately ensuring that testators’ wishes expressed in digital form are given effect to. More specifically, South Africa should consider introducing a statutory definition of “document” aligned with those found in Australian succession legislation (see the example under 5.1 above), to facilitate the recognition of digital wills and move beyond the limitations of traditional paper-based wills. A broader definition would provide a legal foundation for recognising wills in digital formats – such as computer files, emails, or text messages on smartphones – provided that the necessary electronic formality requirements are also satisfied (what those requirements should be, however, remains an open and pressing question).

				The intention requirement, in turn, poses significant challenges in both Australia and South Africa, although Australia has progressed to a two-part requirement. In both jurisdictions, uncertainty arises from a lack of understanding of exactly what the courts should be looking for in this context. A noteworthy observation is that Australia’s approach to intention offers solid support for Faber’s proposed act-based model in South Africa. For the first leg of their intention requirement, Australian courts seek to identify the dispositive intention expressed through the dispositive act – essentially determining who inherits what. The second leg focuses on establishing the existence of animus testandi. In essence, therefore, the courts try to ascertain the act of testation contained in the document before them.

				The focus of the intention requirement in condonation should primarily be on whether the testator made the disposition of property with the necessary animus testandi, rather than on the form of the document in which it appears. This is especially true in the context of electronic documents, whether in the form of emails, text messages, or other types of written digital formats. Ultimately, this approach will allow the condonation provision to better serve the testator’s true intention while acknowledging the realities of the digital age. Following this approach to intention, Dryden would most certainly have had a different outcome had it been heard in Australia. To remain relevant and aligned with global e-will developments, South African law must adapt by making more adequate provision for electronic wills – highlighting the need for both judicial clarity and legislative reform in this area of succession law.
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