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				Revisiting the essentialia for concluding a valid customary marriage in South Africa: The case of B.C.G v S.J.M [2024] ZAFSHC 92

				SUMMARY

				In South Africa, the requirements for a valid marriage are well established in both common law and statutory law, rendering the process relatively straightforward. However, the validity of customary marriages remains less clear due to the uncodified nature of customary law. Although the Recognition of Customary Marriages Act 120 of 1998 has introduced some codification, section 3 remains open-ended, creating interpretative uncertainty and legal complexity. This ambiguity has allowed varying understandings of what constitutes a valid customary marriage, which some parties may exploit to evade marital obligations.

				This note revisits the essential requirements (essentialia) for a valid customary marriage by analysing the Recognition of Customary Marriages Act and the recent judgment in B.C.G v S.J.M. The court held that a written lobola contract is not essential for validity if other customary rites have been fulfilled. Importantly, where the written contract cannot be located, the existence of the marriage may still be proven through oral evidence, including testimonies from the spouses and witnesses to the negotiations or celebration. The judgment underscores the critical role of judicial interpretation in disputes concerning the validity of customary marriages and highlights the ongoing need for customary law to evolve in harmony with constitutional principles.

				Keywords: Valid customary marriage; essentialia; written lobola contract/letter

				INTRODUCTION

				In the recent judgement in the case of B.C.G v S.J.M1 the court emphasised that a written lobola contract or letter is not a sine qua non or an essentialia for the conclusion of a valid customary marriage in South Africa. To note, the court reiterated that if the other requirements are fulfilled 

				
					
						1	B.C.G v S.J.M [2024] ZAFSHC 92 (22 March 2024).
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				then there is a valid customary marriage.2 This would imply that either party from the said marriage must be able to prove, inter alia, that there was a proper handover of the bride to the groom’s family, celebration, slaughtering of the beast, negotiation, and agreement regarding the amount for marriage or bride price and all other ancillary prerequisites as per the customs and traditions of a particular tribe.3

				In casu, the husband disputed the existence of a customary marriage and contended that there is no written lobola contract or letter to prove same.4 The wife was able to demonstrate through evidence in her testimony that other essential requirements for the conclusion of a valid customary marriage were complied with and that the written lobola contract could not be traced and furnished to the court with adequate reasons as to why it could not be found.5 It is for this reason that this paper affirms the sentiment that for a marriage to be valid it must comply with the legal requisites as contemplated in section 3 of the Recognition of Customary Marriages Act6 (hereinafter referred to as the Act) as well as those factors listed in Moropane v Southon.7 The paper will explore the significant challenges faced by courts in determining whether customary law rituals and practices were properly observed in a purported or otherwise customary marriage. This analysis is rooted in the stringent requirements outlined in section 3(1)(b) of the Act, which stipulates that the marriage must be negotiated and entered into or celebrated in accordance with customary law.

				As noted, the conclusion of a valid customary marriage has been codified in the Act; however, issues remain with section 3(1)(b) of the legislation. In terms of section 3 of the Act, a valid customary marriage is concluded when the prospective spouses are of the age of eighteen years or above, when both parties consent to be married to each other by customary rites, and the marriage has been negotiated and entered into or celebrated in accordance with customary law.8

				The judgment provides essential guidance for spouses in customary marriages when they are unable to locate their original written lobola letter. Upon loss of the said lobola contract, the parties could still be able to prove the existence of their marriage by leading evidence in the form of their testimonies and providing evidence of the delegates who were present during negotiations, entering and/or celebration.

				This paper will explore the evidentiary issues when determining whether a union has been established under customary law. It focuses on the role and significance of expert testimony, as well as the contribution of case law and statutory provisions in guiding courts to assess whether a valid customary marriage was concluded in accordance with customary legal rules.

				
					
						2	B.C.G v S.J.M [2024] ZAFSHC 92 (22 March 2024):par. 28.

					
					
						3	B.C.G v S.J.M [2024] ZAFSHC 92 (22 March 2024):par. 26.

					
					
						4	B.C.G v S.J.M [2024] ZAFSHC 92 (22 March 2024):par. 1.

					
					
						5	B.C.G v S.J.M [2024] ZAFSHC 92 (22 March 2024):paras. 27-28.

					
					
						6	Recognition of Customary Marriages Act 120/1998.

					
					
						7	Moropane v Southon [2014] ZASCA 76 (29 May 2014):paras. 39-40.

					
					
						8	Recognition of Customary Marriages Act 120/1998:sec. 3(1)(a)-(b). 
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				As such, the paper seeks to unpack the essentialia for the conclusion of a valid customary marriage and to examine the basis on which the court relied upon in arriving at the decision that a written lobola letter or contract is not a sine qua non for conclusion of a valid customary marriage. The findings in the case of B.C.G v S.J.M carry a new development in customary law jurisprudence and outline factors or grounds upon which one may rely to establish the existence of a valid customary marriage.

				A BRIEF OVERVIEW OF THE CASE OF B.C.G v S.J.M [2024] ZAFSHC 92

				2.1	Facts

				The plaintiff initiated divorce proceedings in terms of customary law. The defendant on the other hand denied that the plaintiff and himself were ever married under customary law. The plaintiff claimed that they were married through customary rites and supported this by presenting witnesses and a narrative of traditional marriage proceedings that transpired. The plaintiff, a Xhosa woman, asserted that she and the defendant started a relationship in 2004. The relationship subsequently ended but they reconciled in 2005. The plaintiff fell pregnant in 2007. The defendant’s family allegedly confirmed paternity and initiated lobola negotiations in December 2009, paying an initial amount and following up with another payment in January 2010. The plaintiff testified that the traditional marriage ceremonies started in early 2010 where she was formally welcomed into the defendant’s family with rituals and celebrations. She adopted the surname ‘M…’ and participated in family events as the defendant’s wife for ten years until their separation in 2020. The plaintiff’s witnesses, including her brother and aunt, corroborated her account of lobola negotiations and the traditional marriage ceremony in early 2010. The defendant simply denied the plaintiff’s evidence without providing any supporting evidence of his own. The defendant denied any formal marriage agreement, claiming the use of the name ‘M…’ was a pet name, and refuting the existence of any lobola negotiations or traditional marriage ceremonies. He suggested that the plaintiff’s motive for divorce was related to a financial interest from his compensation claim.

				2.2	Legal issues before court

				The central legal issue was whether a customary marriage existed between the plaintiff (B.C.G) and the defendant (S.J.M), as the plaintiff claimed, and whether this marriage was valid under South African customary law. The court was tasked with determining whether a customary marriage between the plaintiff and defendant existed based on the evidence presented, focusing on the validity of the lobola negotiations and the traditional marriage rituals described by the plaintiff and her witnesses. The court was nevertheless confronted with two completely different versions regarding the existence of the lobola negotiations.
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				The defendant denied the occurrence of a handover ceremony to welcome the plaintiff as his bride. The defendant’s case was that the absence in the plaintiff’s summons of the lobola slip purportedly indicated that no lobola negotiations ever took place. Additionally, A […] M […], witness for the defendant, claimed to have only seen the plaintiff once in his lifetime when the defendant pointed her out from a distance as the mother of his children. However, he did not dispute that he and his wife, M […], attended the plaintiff’s welcome ceremony, during which his wife provided counsel to the plaintiff on how to conduct herself as a makoti in the M […] family. Importantly, the core aspects of the plaintiff’s testimony and that of her witnesses remained undisputed during cross-examination. The court was tasked with evaluating the credibility of the witnesses, their reliability, and weigh the probabilities to ascertain the more plausible version before the court.

				2.3	Findings

				The court found the testimonies of the plaintiff and her witnesses to be credible, consistent, and reliable.9 Their detailed accounts of the lobola negotiations, handover ceremony, and subsequent marital life were unchallenged during cross-examination and were supported by external evidence such as photographs and the roles the plaintiff played in the defendant’s family events.10 The court found the defendant’s testimony and that of his witnesses to be unconvincing and riddled with inconsistencies. The defendant was found to be evasive and argumentative, and his witness was obstructive and rude, failing to provide a coherent and credible counter-narrative.11 The court also found that when faced with two opposing versions, that cross-examination is essential and that it is an important ingredient in the process of ensuring a right to a fair trial for all parties involved. The defendant failed to provide proper cross-examination and relied in some instances on a bare denial.12 Regarding the argument regarding the lobola contract by the defendant, the court ruled that a written lobola contract is not essential for the conclusion of a valid customary marriage, provided that other customary rites are fulfilled.13

				THE EVIDENTIARY STANDARDS IN PROVING THE EXISTENCE OF A CUSTOMARY MARRIAGE

				This judgment provides clarity on the evidentiary standards required to establish the existence of a valid customary marriage, but it also highlights the challenges parties may face in proving the validity of their union in the absence of sufficient evidence. This is particularly due to the uncodified and evolving nature of customary law.

				
					
						9	B.C.G v S.J.M [2024] ZAFSHC 92 (22 March 2024):par. 23.

					
					
						10	B.C.G v S.J.M [2024] ZAFSHC 92 (22 March 2024):par. 26. See also Moropane v Southon [2014] ZASCA 76 (29 May 2014):par. 29.

					
					
						11	B.C.G v S.J.M [2024] ZAFSHC 92 (22 March 2024):par. 24.

					
					
						12	B.C.G v S.J.M [2024] ZAFSHC 92 (22 March 2024):paras. 24-25.

					
					
						13	B.C.G v S.J.M [2024] ZAFSHC 92 (22 March 2024):par. 28.
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				The case contributes positively to the development of South African customary law by affirming the validity of customary marriages based on the observance of customary rites, even in the absence of a written lobola contract; however, this case is not a one-stop solution to other potential evidentiary shortcomings. Further guidance from higher courts is essential, particularly regarding the admissibility of diverse forms of evidence and the protection of vulnerable parties.

				The question is: Where do we find ourselves now in terms of parties claiming that customary law was never applied when they entered their union? The Act, having commenced on 15 November 2000, codified the law with regards to customary marriages with an aim to protect the parties to a customary marriage and to bring it in line with Constitutional principles.14 In keeping with the spirit of the Constitution of the Republic of South Africa, 1996 (hereafter the Constitution) and the evolving nature of both statutory and customary law, we contend that the interpretation of customary law should be approached with a transformative perspective, aimed at improving the lives of indigenous peoples in contemporary society. Conversely, we argue that parties should not exploit the uncodified nature of customary law to further their bad faith intentions or to undermine the validity of a customary marriage. In Bhe v Magistrate, Khayelitsha and Others15 the Constitutional Court rightly held that it should not be deduced that customary law can never change and that it cannot be amended or adjusted by legislation.16 The court further held that any adjustments and development to customary law must bring its provisions in line with the Constitution and in accord with the “spirit, purport and objects of the Bill of Rights” and that the legislative authority of the Republic vests in Parliament.17 Even though the Act brought about some uniformity, the third requirement remains legally ambiguous and continues to be the subject of debate. That is why we agree with the Bhe case in that even though customary law is flexible, if there is a need for interpretation in applying it, we need the spirit of the Constitution as our guide.

				3.1	Essentialia for concluding a valid customary marriage

				In terms of section 1 of the Act, customary law means the customs and usages traditionally observed among the indigenous people of South Africa and which form part of their culture. The section also defines customary marriage as a marriage concluded in accordance with customary law. The Act 

				
					
						14	Sec. 9 of the Constitution guarantees that everyone is equal before the law and has the right to equal protection and benefit of the law; see also the preamble to the Recognition of Customary Marriages Act, providing for the equal status and capacity of spouses in customary marriages.

					
					
						15	Bhe v Magistrate, Khayelitsha and Others [2004] ZACC 17; 2005 1 SA 580 (CC); 2005 1 BCLR 1 (CC) (15 October 2004).

					
					
						16	Bhe v Magistrate, Khayelitsha and Others [2004] ZACC 17; 2005 1 SA 580 (CC); 2005 1 BCLR 1 (CC) (15 October 2004):par. 44.

					
					
						17	Bhe v Magistrate, Khayelitsha and Others [2004] ZACC 17; 2005 1 SA 580 (CC); 2005 1 BCLR 1 (CC) (15 October 2004):par. 44.
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				does not, however, specify specific customary rituals and rites that need to be performed. The lack of a definition has led to the confusion the court faced as well as is evident in many court cases relating to customary marriages.

				3.1.1	The parties must be eighteen years or older

				The first requirement is straightforward, and it is that both parties must be eighteen years or older.18 Section 3(3)(a) of the Act requires both parents – or if a party has no parents, his or her legal guardian – to consent to the marriage, where either of the prospective spouses is a minor. This is a standard requirement and in line with other statutes as well.19

				In all marriages, including marriages under customary law, if consent from the parents or guardian is withheld, the Marriage Act20 will govern the situation.21

				3.1.2	Both parties must consent to be married to each other by customary rites

				In South Africa, under common law, a valid contract necessitates consent as a fundamental requirement. In addition to the common law, with customary marriages this requirement is codified in terms of section 3(1)(a)(ii) of the Act. The Act acknowledges not only consent as a crucial aspect but also the consent to marriage in accordance with customary law.22 The Constitutional Court in M.M v M.N & Another emphasised that courts should interpret concepts like “consent” within the context of customary marriages, respecting customary law without imposing common law interpretations.23 The court cautioned against assuming a universal definition of “consent” that is applicable across all legal frameworks.24

				3.1.3	The marriage must be negotiated and entered into or celebrated in accordance with customary law

				The crux of the dispute in casu was whether the marriage had been negotiated and entered into or celebrated according to customary law and whether the absence of an actual lobola slip or agreement would render the marriage non-existent. In the case at hand the court relied heavily on the guidance given in the case of Moropane v Southon.25 In this case the Supreme Court of Appeal had to deal with the essential requirements of a valid customary marriage. The court relied heavily on experts to determine the essential requirements 

				
					
						18	Recognition of Customary Marriages Act 120/1998:sec. 3(1)(a)(i).

					
					
						19	Marriage Act 25/1961:secs. 24, Children’s Act 38/2005:sec. 12(2)(a).

					
					
						20	Marriage Act 25/1961.

					
					
						21	Marriage Act 25/1961:sec. (24)(1).

					
					
						22	Recognition of Customary Marriages Act 120/1998:sec. 3(1)(a)(ii).

					
					
						23	M.M v M.N & Another [2013] 4 SA 415 (CC); [2010] ZAGPPHC 24:par. 49.

					
					
						24	M.M v M.N & Another [2013] 4 SA 415 (CC); [2010] ZAGPPHC 24:par. 49.

					
					
						25	Moropane v Southon [2014] ZASCA 76 (29 May 2014):paras. 39-40.
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				for a valid customary marriage. In casu the court held that the wording, “the marriage must be negotiated and entered into or celebrated in accordance with customary law” is clear and unambiguous and that it so clear that even the legislature did not consider it necessary to define it.26 The authors share a similar sentiment with the court that it seems odd that so many legal disputes hinge on this requirement, whereas many customary marriages have been concluded for decades without facing these issues. It submitted that this requirement in terms of section 3(1)(b) of the Act (the uncodified nature of customary law) only becomes an issue when parties attempt to evade the existence of a valid customary marriage. It is the authors’ sentiment that section 3(1)(b) becomes a convenient obstacle when a party attempts to evade the existence of a valid customary marriage and the matrimonial property regime that accompanies it.

				3.1.3.1	The living customary law

				It may be important to consider which customary law practices are currently accepted among different indigenous groups. The court in Moropane further held that African law and its customs are not static, but dynamic and that they develop and change along with the society in which it is practised.27 The court also determined that due to the evolving nature of customary law, the court must examine the customs, cultures, rituals, and practices of a specific ethnic group to assess whether a particular marriage was negotiated and finalised according to their customary law as it existed at that time.28

				Osman states that the official customary law encompasses the formalised written versions of the law, including legislation, judicial precedents, and legal texts as well as the living customary law which refers to the actual practices and traditions observed by indigenous communities.29 The aforementioned author further argues that while official versions are often scrutinised due to potential historical distortions introduced by the state, living customary law provides a more genuine reflection of community practices, though it may not always align with constitutional requirements. We concur with the author’s view as the everyday practices of customary law are more accessible to the communities that observe them than formal written legal texts. In many cases, excessive codification may hinder rather than enhance a proper understanding of customary legal norms and even making it easier to try to manipulate to suit parties’ malicious needs.

				The Constitution acknowledges and safeguards living customary law, which raises important questions about how statutory regulations can effectively incorporate and accommodate these practices. For example, in the Bhe case the Constitutional Court also dealt with the so-called ‘living customary law’, in 

				
					
						26	Moropane v Southon [2014] ZASCA 76 (29 May 2014):par. 35.

					
					
						27	Moropane v Southon [2014] ZASCA 76 (29 May 2014):par. 36.

					
					
						28	Moropane v Southon [2014] ZASCA 76 (29 May 2014):par. 36.

					
					
						29	Osman 2019:10-11.
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				other words the customary law of today.30 In this case the court determined that indigenous law can be established through at least three methods.31 First, the court may take judicial notice if the law is clear and self-evident, requiring no additional evidence.32 Second, if the law is not immediately apparent, expert testimony can be presented to clarify it.33 Lastly, the court may refer to textbooks and case law as needed to gain a better understanding.

				Sibisi argues that section 3(1)(b) of the Act requires or mandates the courts to determine the current customs of a specific group and apply them accordingly.34 The author also emphasises that attention should be given to identifying living customary law, arguing that courts often overemphasise the notion that customary law is not static.35 The author further states that it is important to recognise that customary law does not change overnight and that that is the reason why the courts should persist in their efforts to identify and apply living customary law as failing to do so risks reinforcing the perception that customary law is inherently confusing.36 Sibisi’s viewpoint is nothing if not interesting as it provides a compelling lens into an ongoing debate regarding the court’s role in determining and applying living customary law. The author insists that courts must pay particular attention to the actual, lived traditions of communities and that courts not be in any hurry in wanting to apply new customs. In other words, it is almost like changing times are forcing this to result in an incorrect aim or outcome being achieved. The aim is and should be to serve the society it needs to serve. The author recognises both the merits and limitations of this position. According to the author, while it is correct in theory that customary law evolves over time, the author argues that such evolution is gradual and context-dependent. Courts, in their eagerness to align customary law with modern standards, may prematurely dismiss long-standing practices as obsolete.

				We agree with Sibisi to a certain extent as we contend that each case should be decided on its own merits. In our view, a lost written lobola contract does not negate long-standing customs nor will it hinder long-standing practices.

				Himonga is of the opinion that to bridge the gap between legislative reforms and actual customary law, it is crucial that judges – when interpreting relevant legislation such as the Reform of Customary Law of Succession and Regulation of Related Matters Act37 (hereinafter referred to as the Reform Act) 

				
					
						30	Bhe v Magistrate, Khayelitsha and Others [2004] ZACC 17; 2005 (1) SA 580 (CC); 2005 (1) BCLR 1 (CC) (15 October 2004):par. 150.

					
					
						31	Bhe v Magistrate, Khayelitsha and Others [2004] ZACC 17; 2005 (1) SA 580 (CC); 2005 (1) BCLR 1 (CC) (15 October 2004):par. 150.

					
					
						32	Bhe v Magistrate, Khayelitsha and Others [2004] ZACC 17; 2005 (1) SA 580 (CC); 2005 (1) BCLR 1 (CC) (15 October 2004):par. 150.

					
					
						33	Bhe v Magistrate, Khayelitsha and Others [2004] ZACC 17; 2005 (1) SA 580 (CC); 2005 (1) BCLR 1 (CC) (15 October 2004):par. 150.

					
					
						34	Sibisi 2021:371.

					
					
						35	Sibisi 2021:384.

					
					
						36	Sibisi 2021:386.

					
					
						37	Reform of Customary Law of Succession and Regulation of Related Matters Act 11/2009.
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				– have a thorough understanding of the living customary law.38 The author further argues that the understanding a judge must possess should accurately reflect the real-world practices and traditions of the communities affected by the formal law, and that case law is generally an inappropriate source of knowledge of the content of living customary law.39

				Himonga also holds the view that when it comes to the living customary law, the elements of the court decisions that reflects the living customary law of a particular period can serve as valuable resources for understanding current customary practices.40 According to the author, these decisions can assist in interpreting relevant legislation and contribute to the development of jurisprudence that bridges the gap between statutory law and the practical realities of the community. We agree with this author in that judges must engage more deeply with the actual social practices and values upheld by communities when tasked with determining whether customary law was applied. This author does not reject case law in its entirety but states that overreliance on precedent tends to reflect formal legal reasoning rather than lived traditions.

				In this paper we argue that when analysing customary law, it is essential to consider both the current practices and the academic perspectives on how parties might attempt to circumvent the application of valid customary law and practices. Parties involved in such disputes should be prohibited from introducing fabricated deviations from traditional customs merely because customary law lacks formal codification. Living customary law should be treated with reverence and respect, as it reflects the current practices of indigenous communities. Trying to dismiss it based on a single alleged absence or deviation seems unreasonable and misguided.

				3.1.3.2	Judgments that paved the way for the developments in this case

				As the law is a dynamic entity that evolves over time, courts play a crucial role in shaping and developing legal principles across various fields. Furthermore, it is essential for the courts to assist in interpreting statutes to ensure their application aligns with contemporary needs and developments. Osman argues that in pluralistic legal systems, regulating non-state law through statutes poses risks such as codification, which can lead to ossification and distortion of the law.41 Consequently, we submit that case law must play a crucial role in bridging this gap. For instance, Himonga rightly notes the link between Bhe and the Reform Act as essential for the courts’ proper interpretation of the Reform Act.42

				
					
						38	Himonga 2017:3-4.

					
					
						39	Himonga 2017:3-4.

					
					
						40	Himonga 2017:3.

					
					
						41	Osman 2019:1.

					
					
						42	Himonga 2017:3.
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				Rautenbach, meanwhile, argues that the only way for a court to ascertain the content of a customary rule was to hear evidence from those most qualified to provide it and to resolve the dispute based on the evidence that seems most likely to be accurate given the circumstances.43 According to this author, institutions and members of traditional communities are increasingly turning to the courts to litigate their issues and that this implies that they clearly trust the judiciary to resolve their disputes.44

				As already mentioned, in the Bhe case the Constitutional Court highlighted the need for the living customary law to align with constitutional values and that rigid adherence to outdated customs could perpetuate unfair discrimination and undermine the dignity of individuals. In Mbungela v Mkabi45 the court emphasised the inherent flexibility of customary law, in that it evolves within the context of its values and norms to meet the changing needs of society. The court further held that the requirements for a valid customary marriage are not static and should be interpreted in a manner that reflects contemporary practices and realities. In Tsambo v Sengadi 46 the court highlighted that while a written lobola agreement is customary, its absence does not automatically invalidate a marriage if other traditional rites and practices are observed.

				In Moropane two expert witnesses testified on Pedi customary marriages, to assist the court in determining whether the marriage between the parties adhered to the customary law of the Bapedi people.47 The witnesses concurred that, apart from minor differences in cultural rituals, the current customary requirements for a valid marriage among the Bapedi people include negotiations involving lobola; an initial token for negotiations (go kokota or pula molomo); a formal request for the bride (go kopa sego sa metsi); an agreement on lobola payment (now often monetary); the payment of lobola; an exchange of gifts between the families; livestock slaughtering; a feast; and counselling (go laiwa) of the bride, followed by her formal handover to her in-laws by her elders.48 Most importantly, the witnesses agreed that the handing over of the makoti to her in-laws is the most crucial part of all customary marriages. As seen in the Moropane case, a few requirements were mentioned as what can be considered as a sine qua non in the conclusion of a valid customary marriage.

				We are thrilled that at least some guidance can be gleaned from the case as it will curb parties from approaching a court with attempts to escape their customary marriages. This is mainly because they would be limited in what they argue as the evidentiary issues would be based on actual cultural rituals that were performed and not sometimes senseless legal arguments.

				
					
						43	Rautenbach 2019:6.

					
					
						44	Rautenbach 2019:13.

					
					
						45	Mbungela v Mkabi [2020] ZASCA 134 (30 September 2019):par. 18.

					
					
						46	Tsambo v Sengadi [2020] ZASCA 46 (30 April 2020):par. 13.

					
					
						47	Moropane v Southon [2014] ZASCA 76 (29 May 2014):par. 39.

					
					
						48	Moropane v Southon [2014] ZASCA 76 (29 May 2014):par. 39.
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				3.1.3.3	Lobola slip or letter as a requirement

				We agree that lobola is a fundamental aspect of customary law and customary marriages, particularly the rituals associated with it. Section 1 of the Act defines lobola as the property, whether in cash or kind, that a prospective husband or head of his family agrees to give to the head of the prospective wife’s family as part of the customary marriage agreement. Horn and Janse van Rensburg are of the opinion that even though it may seem that lobola was not retained as a prerequisite for validity, and despite the fact that no specific mention is made of lobola as a requirement, it is referred to both directly and indirectly in the Act: indirectly to the extent that section 3(1)(b) requires that the marriage be negotiated and entered into in accordance with customary law, and directly to the extent that the registration officer must register “any lobolo” received.49 We concur with these authors in them highlighting the continued significance of lobola in customary marriages especially as part of the negotiations. However, the absence of a slip does not negate the importance of lobola and does not magically erase the fact that such negotiations did in fact take place.

				Noteworthy, Sibisi states that lobola is not an express requirement of a customary marriage. In other words, there are a few more rituals that go with it.50 The author further states that section 3(1)(b) of the Act, which outlines the requirements for a valid customary marriage, does not explicitly mention lobola, the phrase “must be negotiated” implies that the legislature intended for lobola negotiations and all related matters to be considered.51 The author is of the opinion that this interpretation is widely supported in case law as well as in academic discourse.52 We agree with this author in the sense that lobola goes deeper than just the payment or receipt of it. This was also held in the case of Fanti v Boto53 where the court found that lobola negotiations could demonstrate an intention to enter a customary marriage especially when other customs in line with it were likewise observed.

				Undoubtedly, the phrase that “the marriage must be negotiated and entered into or celebrated in accordance with customary law” affirms that lobola remains a key aspect of contemporary customary practices, as supported by both statute and case law. However, the lobola slip itself is not necessarily of significant importance. Therefore, we concur with the court in casu that the absence of a written agreement or contract does not diminish or negate the significance of the rituals that were performed.54

				
					
						49	Horn & Janse van Rensburg 2002:173; Recognition of Customary Marriages Act 120/1998:sec. 4(4)(a).

					
					
						50	Sibisi “The juristic nature of the lobolo agreement in modern South Africa”, https://hdl.handle.net/10520/ejc-obiter_v42_n1_a4 (accessed on 11 May 2025).

					
					
						51	Sibisi “The juristic nature of the lobolo agreement in modern South Africa”, https://hdl.handle.net/10520/ejc-obiter_v42_n1_a4 (accessed on 11 May 2025).

					
					
						52	Sibisi “The juristic nature of the lobolo agreement in modern South Africa”, https://hdl.handle.net/10520/ejc-obiter_v42_n1_a4 (accessed on 11 May 2025).

					
					
						53	Fanti v Boto (16451/2007) [2007] ZAWCHC 78; [2008] 2 All SA 533; 2008 (5) SA 405 (C) (13 December 2007):par. 20.

					
					
						54	B.C.G v S.J.M [2024] ZAFSHC 92 (22 March 2024):par. 28.
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				Evaluation

				The contention before the court in the present case was to determine whether a valid customary marriage existed and whether a lobola contract is essential to the existence of a valid customary marriage, in other words whether a written lobola contract is a sine qua non to a valid customary marriage. A sine qua non is something that is indispensable or essential. Sine qua non can furthermore be translated as ‘without which, not’, suggesting that a customary marriage would be invalid (with lobola being considered as a sine qua non) solely due to the absence of a physical lobola contract even after completing all the lobola. Clearly this position should be considered as unreasonable. The court held accordingly that a written lobola contract is not essential (in other words not a sine qua non) for a valid customary marriage, provided that other customary rites are complied with.55

				On the merits, the court was faced with a bare denial by the defendant as well as inconsistent testimonies by the defendant and his witnesses. The court held that cross-examination is a crucial component of any trial and that it plays a key role in guaranteeing a fair trial for all parties involved. The court further held that it provides the opposing party with the opportunity to scrutinise a witness’s evidence and allows the witness to clarify and defend their testimony while on the stand and that failing to challenge contested evidence during cross-examination is risky, as it leaves the court with an unchallenged version of events that is harder to dispute.56

				On the other hand, the evidence presented on behalf of the plaintiff was clear and strengthened by external materials such as photographs depicting events where she participated as the defendant’s wife. The plaintiff, along with her aunts, brother, and cousin, provided their testimonies satisfactorily, offering a coherent account from the time of her pregnancy to her formal handover to the defendant’s family.

				The plaintiff provided a clear explanation as to why the contract could not be located despite diligent efforts to do so. The defendant failed to challenge the plaintiff’s testimony or present a proven contradictory version, leaving no basis for the court to discredit the plaintiff’s account. Consequently, the court held that the undisputed testimony of the plaintiff and her witnesses establishes that lobola negotiations indeed occurred, resulting in an agreed bride price. Following these negotiations, celebrations took place at the defendant’s grandmother’s house, where the plaintiff (the bride) was formally handed over to his family. During this ceremony, a sheep was slaughtered, and both the plaintiff and defendant received specific portions of the sheep as a symbolic gesture sealing their union as husband and wife. Based on the plaintiff’s uncontested testimony, the court concluded that all necessary conditions for a valid customary marriage were met. The defendant’s attempts to simply deny that it all transpired were met with failure, and duly so.
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				Yet another issue that we found interesting concerning the defendant’s argument, is that when one considers section 4 of the Act, it clearly deals with the registration of a customary marriage. Section 4(3)(b) provides that for any customary marriage entered after the commencement of the Act, the spouses must register the customary marriage within a three-month period after the conclusion of the marriage or within such longer period as the minister may from time to time determine. Interestingly, section 4(9) of the Act states that failure to register a customary marriage does not affect the validity of the marriage.

				It seems quite odd to the authors that the lack of or non-registration of the marriage would not invalidate it, yet the defendant argued that the absence of the lobola contract would somehow invalidate the customary marriage. This is especially in this matter where all the lobola negotiations took place. The defendant clearly attempted to exploit the uncodified nature of customary law in a bid to challenge the existence of the customary marriage. Importantly, the defendant was intending to evade the legal consequences for the matrimonial property regimes that emanate from being married in community of property. Accordingly, the defendant tried to create a façade by arguing that the absence of a formal lobola slip would invalidate the customary marriage. His mere denial and lack of supporting evidence did not strengthen his position either. We appreciate the court’s findings in that it signals a clear path when it comes the evidentiary requirements in determining whether a customary marriage was entered into or not.

				Conclusion

				The law is a dynamic field and is continually evolving to meet the needs of the society it serves. Customary law fulfils a similar role. However, since customary law is uncodified, it bears the risk of being manipulated by parties seeking to further their own interests. It is essential therefore to recognise the concept of ‘living customary law’ alongside statutory regulations governing the conclusion of customary marriages. This approach will help prevent individuals from manipulating and exploiting customary law practices to serve their own interests. Customary law is both fascinating and dynamic and as such it is crucial that it receives the legal protection it deserves, particularly concerning the validity of customary marriages and the formalisation of such marriages. In light of the existing literature and the Bhe judgment, we submit the court, faced with the issue of the validity of a customary marriage, may take judicial notice when the evidence and law are clear. However, when the law is not immediately evident, it is appropriate for the court to rely on expert testimony for assistance, as well as on textbooks and case law to enhance understanding. As previously stated in this paper, when courts seek to uphold customary law in a specific community, they must do so in line with the spirit, intent, and objectives of the Constitution. Their approach should be transformative, and they should avoid misguided interpretations. Additionally, the courts should continue their efforts to identify and apply living customary law in their cases. The parties should be prohibited from advancing arguments based on their own misguided interpretations of customary law, to manipulate 
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				it for their selfish end. Instead, they must be required to present expert testimony and rely on case law and statutes when making such arguments. If the courts or the legislature do not enforce this, it will perpetuate the ongoing challenges faced by the courts in interpreting customary law. On the other hand, suggesting that customary law should be completely codified would most certainly not withstand constitutional scrutiny. The judgment of the court in this case underscores the importance of fulfilling all customary rituals and requirements to validate a customary marriage, despite the absence of a written lobola contract.

				Recommendations

				We recommend that the parties intending to enter a customary marriage should meticulously document all processes and rituals as regards the negotiations and the conclusion of their customary marriage, using methods such as taking photographs and recording video footage. This documentation would be crucial for substantiating the occurrence of rituals and celebrations, which often form the crux of disputes in such matters. After all, the rituals and customs are of most importance in the conclusion of a customary marriage. By ensuring comprehensive documentation, it will be easier to establish in court that all required processes had indeed taken place. Documentation would be particularly significant in legal contexts where proving the execution of rituals can influence the court’s decision, especially in cases where the existence of an actual lobola contract hinges on such proof. We also strongly suggest that the parties consider registering the customary marriage to strengthen their evidentiary position, in accordance with section 4 of the Act as it will help to curb these types of disputes to a certain extent. Finally, parties should be prohibited from presenting arguments based on customary law without the support of expert testimony to clarify both living customary and formal customary law. If we do not address these attempts by parties to evade their legal responsibilities in terms of customary marriages, it will perpetuate the belief that customary law is inherently confusing.

				BIBLIOGRAPHY

				HIMONGA C

				2017. Reflection on Bhe v Magistrate Khayelitsha: In Honour of Emeritus Justice Ngcobo of the Constitutional Court of South Africa. Southern African Public Law 32(1&2):1-8. https://doi.org/10.25159/2522-6800/3570

				HORN JG & JANSE VAN RENSBURG AM

				2002. Non-recognition?: Lobolo as a requirement for a valid customary marriage: Chronicle. Journal for Juridical Science 27(2):170-179. https://doi.org/10.4314/jjs.v27i2.27126

				OSMAN F

				2019. The consequences of the statutory regulation of customary law: An examination of the South African customary law of succession and marriage. Potchefstroom Electronic Law Journal 22(1):1-24. https://doi.org/10.17159/1727-3781/2019/v22i0a7592

			

		

	
		
			
				153

			

		

		
			
				Sauls & Phaladi / Revisiting the essentialia for concluding a valid customary marriage in SA

			

		

		
			
				RAUTENBACH C

				2019. Case law as an authoritative source of customary law: Piecemeal recording of (living) customary law? Potchefstroom Electronic Law Journal (22):1-22. https://doi.org/10.17159/1727-3781/2019/v22i0a7591

				SIBISI S

				2021. The Supreme Court of Appeal and the handing over of the bride in customary marriages. De Jure Law Journal 54(22):370-386. https://doi.org/10.17159/2225-7160/2021/v54a22

				2024. The juristic nature of the lobolo agreement in modern South Africa. Obiter 42(1):57-69 (22 May 2024 Online). https://hdl.handle.net/10520/ejc-obiter_v42_n1_a4 (accessed on 11 May 2025). https://doi.org/10.17159/obiter.v42i1.11056

			

		

	OEBPS/image/41.png





OEBPS/image/11.png





OEBPS/image/new_logo.png





OEBPS/image/38.png





OEBPS/image/20.png





OEBPS/image/DOI.png





OEBPS/toc.xhtml

		
			
			


		
		
		Page List


			
						139


						140


						141


						142


						143


						144


						145


						146


						147


						148


						149


						150


						151


						152


						153


			


		
	

OEBPS/image/orcid.png





OEBPS/image/8.png





OEBPS/image/ROR_logo.svg.png





OEBPS/image/29.png





OEBPS/image/23.png





OEBPS/image/32.png





OEBPS/image/3.png





OEBPS/image/35.png





OEBPS/image/cc_by_logo.png
() _®





OEBPS/image/OpenAccess_Logo_Grey.png
oreuam:csss





OEBPS/image/44.png





OEBPS/image/2.png





OEBPS/image/14.png





OEBPS/image/26.png





OEBPS/image/17.png





