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				THE NEW SOCIAL CONTRACT AND THE RHETORIC OF POVERTY IN THE JURISPRUDENCE OF SOCIO-ECONOMIC RIGHTS IN SOUTH AFRICA

				SUMMARY

				South Africa’s Constitution is hailed for the extensive, fully justiciable socio-economic rights in its Bill of Rights. In the context of apartheid history and the travaux préparatoires of the interim Constitution of 1993, these rights created a new social contract between the state and the electorate. We argue that this contract imposes a duty on the state to efficiently provide basic amenities as the foundation for redressing historical economic inequalities. However, 30 years after apartheid ended, the laudable promises of the social contract have not materialised. While many non-legal factors account for this situation, we argue that lacklustre judicial review plays a considerable role. Using literature review and critical analysis of six purposively selected decisions of the Constitutional Court on socio-economic rights, we reveal how judges use legal rhetoric to defer unduly to the executive branch of government. We posit that judicial deference and its accompanying rhetoric hamper the socio-economic revolution envisaged by the Constitution in South Africa.

				Keywords: Good governance, socio-economic rights jurisprudence, service delivery, legal rhetoric of poverty

				INTRODUCTION

				This paper argues that a new social contract in the Constitution of the Republic of South Africa, 1996 (hereafter the Constitution) imposes an obligation on the state to provide basic amenities. It further argues that judges largely fail to enforce this obligation because they defer unduly to the political branches of government. Broadly, the social contract theory denotes an agreement between a group and their organised representatives regarding their respective rights and responsibilities.1 It recognises that when people elect representatives, they 

				
					
						1	Loewe et al. 2021:1-16.
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				create an agreement between themselves and their representatives,2 which involves reciprocal duties and rewards.3

				When South Africa held its first democratic elections in April 1994 after a lengthy period of struggle against systemic racial discrimination, its political economy seemed promising. There was good reason for this optimism. After the National Party assumed power as a white minority government in 1948, institutionalised discrimination began to direct the country’s governance. The National Party’s institutionalised segregation had held international attention, especially in the wake of the human rights movement that emerged in the post-World War II era.4 In the early 1990s, intense political negotiations culminated in the emphatic victory of the black-majority African National Congress in the general elections of 1994.5 Due largely to the compromises involved in the negotiated end of apartheid, South Africa drafted a constitution in November 1993, which contained widely admired liberal values and prominent hints of a welfare state.6 Other than a strong rule of law framework, several remarkable events in the first decade of democracy signalled a bright future. These include a Truth and Reconciliation Commission; reforms to promote the transformative spirit of the Constitution;7 and activist decisions on equality, sexual orientation, and socio-economic rights.8 The death penalty was abolished, abortion was decriminalised, and gay unions were legalised.9 In short, the dawn of constitutional government promised to show how a transformative legal framework may usher in development in, if you will, the deep south of sub-Saharan Africa. Unfortunately, this did not happen. Contrariwise, South Africa is a very fragile state.10 It has one of the highest economic inequalities in the world.11 It is in the top ten countries with the highest rates of murder and 

				
					
						2	Rosenfeld 1985:769-900.

					
					
						3	Mcloughlin 2015:341-356; Mitlin 2008:339-360.

					
					
						4	Clark & Worger 2013:4 rightly note that “[t]he implementation of apartheid captured the attention and incurred the wrath of the newly independent states of Asia and Africa.”

					
					
						5	Some have argued that democratisation has not diminished inequality due to the entrenched legacies of colonialism and apartheid. For a historical account of inequality and economic exploitation in South Africa, see Terreblanche 2002. See also Modiri 2015:223-273.

					
					
						6	Friedman 2019: 279. The term “welfare state” denotes a system of governance in which the national government actively protects and promotes the economic and social well-being of its citizens. Based on principles of equal opportunity and equitable wealth distribution, it is characterised by social security guarantees and welfare payments to those unable to work. Sec. 27(1)(c) of the Constitution guarantees everyone access to “social security, including, if they are unable to support themselves and their dependants, appropriate social assistance.”

					
					
						7	Diala 2019:351-360.

					
					
						8	Du Plessis 1998:8-20; Christiansen 2009:575-614.

					
					
						9	See, for example, the Choice on Termination of Pregnancy Act 92/1996 and State v Makwanyane 1995 (3) SA 391 (decided 6 June 1995).

					
					
						10	A recent survey by the World Economic Forum found that South Africa suffers from debt crises, cost-of-living crisis, employment and livelihood crises and collapse of services and public infrastructure. See World Economic Forum 2023:88.

					
					
						11	Chatterjee et al. 2022:19-36; Francis & Webster 2019:788-802.
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				rape.12 Its official rate of unemployment is nearly 35 per cent, with youth unemployment at over 60 per cent.13 Many of the country’s top public officers face varying accusations of corruption and gross misconduct.14 Many state-owned entities are financially distressed, with ESKOM, the national power producer, using regular outages to avoid a collapse of electricity supply.15

				Notably, the state’s failure to provide housing, water, roads and sanitation services frequently attracts violent protests.16 An example is the widespread looting in the KwaZulu-Natal and Gauteng provinces in 2021.17 Many analysts believe South Africa is failing due to high inequality and corruption in public service.18 Against this background, we present a constitutional social contract as a framework of political accountability in South Africa. Due to the country’s unique history and entrenchment of socio-economic rights in the Constitution, the Bill of Rights constitutes a social contract. Significantly, negotiation between citizens, societal groups, and political players is one of the primary ways a social contract arises.19 The Constitution is a product of such negotiation. Negotiations between societal groups and political players, which ended apartheid and heralded constitutional democracy, can be regarded as processes that coalesced into a social contract upon the certification of the Constitution.20 In validating our argument, a cabinet minister, Pravin Gordhan, admitted in 2016 that the Constitution establishes a social contract between the government and the people, which determines the country’s pace of development.21

				We argue that social contract implies a constitutional obligation on the government to provide basic amenities regularly. However, South African courts, especially the Constitutional Court, have largely failed to compel the political branch to fulfil this duty. Budgetary constraints and the legal rhetoric of poverty justify its reluctance to hold the executive accountable. In the 

				
					
						12	Deane 2024:89-122.

					
					
						13	G Rachman ‘South Africa’s fear of state failure’ Financial Times 15 August 2022 <https://www.ft.com/content/79123d0a-af62-43e3-bfbe-ae942224cea7> accessed on 6 September 2025.

					
					
						14	Corruption Watch “State capture failures show up government’s shoddy governance measures”, https://www.corruptionwatch.org.za/state-capture-failures-show-up-govts-shoddy-governance-measures/ (accessed on 26 April 2023).

					
					
						15	Gumede et al. 2024:123-141.

					
					
						16	Gumede et al. 2024:123-141.

					
					
						17	Makonye 2022:55-66.

					
					
						18	Alexander 2010:30; Fraioli 2023:4-5; Mngadi et al. 2023:1-9; Zerihun & Mashigo 2022:1-9.

					
					
						19	Loewe et al. 2021:4.

					
					
						20	Adams 2018.

					
					
						21	News 24 “Constitution is a social contract – Gordhan”, https://www.news24.com/SouthAfrica/News/constitution-is-a-social-contract-gordhan-20160404 (accessed on 13 February 2023). Gordhan spoke at the memorial service of an uMkhonto weSizwe veteran known as Shirish Nanabhai. uMkhonto weSizwe is the paramilitary wing of the African National Congress. uMkhonto weSizwe was founded by the late Nelson Mandela, mainly in response to the Sharpeville massacre of 21 March 1960.
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				context of this paper, the legal rhetoric of poverty may be described as how judges use procedural technicalities and societal assumptions regarding poverty to avoid holding the government accountable for implementing socio-economic rights for the poor. While judicial activism may not be the best approach for protecting socio-economic rights, it is important because courts serve as forums for complaints about the protection of socio-economic rights. Simply described, judicial activism occurs when judges issue decisions that go beyond the interpretation of laws to compel executive action or create new policies. Generally, judicial review “fosters a form of participative democracy that holds government accountable and requires it to account between elections over specific aspects of government policy.”22 By performing this role, judges compel state officials to justify their function, which is arguably to promote socio-economic rights. Without judicial accountability, the state may use resource constraints to avoid fulfilling its social contract or pander to elite groups to the detriment of the poor and vulnerable in society.

				This paper is primarily conceptual. Based on a literature review and critical analysis of six Constitutional Court decisions, it joins a growing body of works utilising the social contract approach as a framework of political accountability.23 It aims to strengthen the normative basis for the enforcement of socio-economic rights and transform the moral claims of victims of rights infringements into legal entitlements.24 Following this introduction, Part two of the paper charts the trajectory of the social contract, identifies its intellectual foundation and links this foundation to remarkable developments in the concept of human rights. Part three explains why South Africa’s constitutional framework constitutes a social contract that binds the government to provide basic amenities to citizens efficiently. Part four analyses six judgments of the Constitutional Court to show how the legal rhetoric of poverty manifests in socio-economic rights jurisprudence. The cases were purposively selected based on their currency and representativeness of the courts’ jurisprudence on socio-economic rights issues. This section argues that the Constitutional Court appears to treat the poor differently by failing to enforce the social contract in the Constitution. Part five concludes after showing the potentials and pitfalls of judicial enforcement of socio-economic rights for good governance in South Africa.

				CONCEPTUALISING SOCIAL CONTRACT

				The idea of governance as service to the electorate is inherent in any organised society that values human welfare.25 The development of this idea, which underpins the social contract theory, is attributed to scholars such as Thomas Hobbes, John Locke, Immanuel Kant, Jean-Jacques Rousseau, Samuel 

				
					
						22	Mazibuko and Others v City of Johannesburg & Others 2010 (4) SA 1 (CC):par. 160.

					
					
						23	Loewe et al. 2021:1-16.

					
					
						24	Kimel 2003:57.

					
					
						25	For example, this idea is arguably inherent in the indigenous value of Ubuntu. See Nzimakwe 2014:30-41.
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				Pufendorf and John Rawls.26 The theory became so influential that it was used to justify the United States Declaration of Independence on 4 July 1776.27 To buttress our claim that courts’ legal rhetoric hinders the enforcement of socio-economic rights in South Africa, it is essential to explain the theoretical foundation of the social contract.

				2.1	The intellectual foundation of social contract

				In political philosophy, a social contract underpins the authority of government over citizens.28 Although a social contract is inherent in all peaceful societies, it is traceable to the historical development of sovereign power and its accompanying moral ideas.29 Initially, political authority was based on male primogeniture, which drew heavily from the patriarchal slant of the Christian Bible and the agrarian basis of feudal life.30 So, according to early scholars, what was the original purpose of a social contract in Western societies?

				Ideologically, the social contract initially sought to replace male primogeniture with the principle of general consent as the foundation of political legitimacy.31 Thus, political authority is supposed to be derived from the approval of the masses rather than a right to rule because of one’s bloodline or family status.32 Hobbes articulated this idea in his famous book Leviathan, a title inspired by the mythological creature in biblical texts.33 He was inspired by 17th-century conflicts, especially the savagery of the English Civil War of 1642 to 1651. Not surprisingly, the idea of a social contract strongly influenced the contemporary development of human rights.

				The lack of accountability for how States treated their citizens, especially in Europe, spawned violent conflicts such as the Great War of 1914-1918 and the Second World War.34 The use of nuclear weapons during the Second World War served as a wake-up call for human rights.35 Following the destructive consequences of this conflict, world leaders gathered in San Francisco and there, in October 1945, the United Nations came into existence, an intergovernmental organisation to ensure international peace and security by promoting human welfare. Three years later, the Universal Declaration of Human Rights (UDHR) was adopted on 10 December 1948, spawning several treaties relevant to the social contract theory.

				The first of these treaties is the International Covenant on Civil and Political Rights of 1966 (ICCPR), and the second is the International Covenant on Economic, Social and Cultural Rights, which was also adopted in 1966 

				
					
						26	Taylor 2015:1-4; Boucher & Kelly 2003.

					
					
						27	Tate 1965:376-391.

					
					
						28	Weber 2009:1-23.

					
					
						29	Hume 1985:253-264.

					
					
						30	Glick 1999; Bitel & Lifshitz (eds.) 2008.

					
					
						31	Bitel & Lifshitz (eds.) 2008.

					
					
						32	Royce 2010:45-62.

					
					
						33	Hobbes 1981.

					
					
						34	Porter 1994.

					
					
						35	Gill 2016.
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				(ICESCR). While the first treaty is regarded as embodying first-generation or so-called fundamental rights that are fully justiciable, the second contains second and third-generation rights, whose justiciability depends on the availability of government resources. They range from health care, education, social security and fair work conditions to the right to self-determination. Despite states’ defence of limited resources, socio-economic rights began to gain recognition in the late 20th century through the activities of human rights advocates and progressive courts, who extrapolated the rights in the ICESCR. Eventually, the 1993 World Conference on Human Rights declared in Vienna that “[a]ll human rights are universal, indivisible, interdependent and interrelated.” This recognition that human rights and political accountability are intertwined underlies the idea of the social contract.

				2.2	Applying the social contract to South Africa

				The collapse of apartheid resulted in the promulgation of a liberal constitution whose aim to redress historical injustices equates to a social contract.36 There are good reasons for perceiving South Africa’s Constitution as a social contract.

				Generally, service delivery in South Africa is deplorable.37 This is evident in reports submitted to Parliament by government departments, as well as the rising number of protests across the country. According to data from Municipal IQ, there have been over 2 000 service delivery protests since 2004, when systematic records began.38 These protests indicate the extent of South Africa’s decline in service delivery effectiveness. For example, in 2011, it ranked 14th among 54 African governments assessed for effectiveness. Ten years later, it had dropped to the 28th spot on the list. Furthermore, there is enormous wealth disparity.39 As a parliamentary report affirms, service delivery suffers from a triple challenge of high poverty, unemployment, and inequality.40 Inequality contradicts the notion of social contract, as evident in South Africa’s constitutional framework.

				
					
						36	For an analysis of these historical injustices, see Arato 2017:63.

					
					
						37	Masiya et al. 2019:20-40.

					
					
						38	Municipal IQ is a web-based data and intelligence service specialising in the monitoring and assessment of all of South Africa’s municipalities. It records protests that are staged by community members (identified by their ward/s) against a municipality, using media reports or other public sources such as police press releases. Protesters must raise issues under the perceived or actual responsibility of local government alone.

					
					
						39	Leibbrandt & Pabón 2021:175-194; Nattrass & Seekings 2001:471-498.

					
					
						40	Centre for Development and Enterprise “Overcoming the triple challenge: A report to the High-Level Parliamentary Committee from the Centre for Development and Enterprise – Draft Report”, https://www.parliament.gov.za/storage/app/media/Pages/2017/october/High_Level_Panel/HLP_Report/HLP_WG1_CDE_Draft_Report_response_to_committees_comments_24.4.17.pdf (accessed on 2 September 2023).
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				FRAMEWORK OF A NEW SOCIAL CONTRACT

				Following the repeal of the apartheid legal framework on 17 June 1991,41 South Africa’s new regime introduced judicial review as the yardstick for political accountability. The importance of judicial review for the notion of social contract cannot be overemphasised.

				The injustices of the apartheid past needed to succumb to new emancipatory values. These values are founded on a liberal constitution whose Preamble declares that “We, the people of South Africa, [r]ecognise the injustices of our past [and] therefore, through our freely elected representatives, adopt this Constitution as the supreme law of the Republic.” The first two paragraphs of the Preamble affirm the quest to “establish a society based on democratic values, social justice and fundamental human rights”, and to establish “a democratic and open society in which government is based on the will of the people”. Apart from guaranteeing that every citizen is equally protected by law, paragraphs 1-3 aim to “improve the quality of life of all citizens and free the potential of each person”. This aim, along with the analysis that follows, demonstrates a new social contract in the Constitution.

				Consistent with its new social contract thrust, equality and non-discrimination are important in the Bill of Rights.42 Section 153 demands that “a municipality must structure and manage its administration, budgeting and planning processes to give priority to the basic needs of the community” to promote their “social and economic development”. Importantly, sections 26, 27 and 29 of the Constitution contain socio-economic rights that are enforceable through judicial review.

				Section 26(1) gives everyone “the right to have access to adequate housing.” Section 26(2) imposes an enforceable obligation on the state to “take reasonable legislative and other measures, within its available resources, to achieve the progressive realisation of this right.” Section 26(3) prohibits people from being “evicted from their home, or have their home demolished, without an order of court made after considering all the relevant circumstances.” It also prohibits any legislation that permits arbitrary evictions.

				Similarly, section 27(1) gives everyone “the right to have access to health care services, including reproductive health care; sufficient food and water; and social security, including, if they cannot support themselves and their dependants, appropriate social assistance.” In fact, section 27(3) prohibits the denial of “emergency medical treatment.” Finally, section 29 ensures “the right to a basic education, including adult basic education […] which the state, through reasonable measures, must make progressively available 

				
					
						41	This framework comprises the Population Registration Act of 1950, the Group Areas Act of 1950, the Native Lands Act of 1913 and the Reservation of Separate Amenities Act of 1953.

					
					
						42	Sec. 9 of the Constitution. The section also prohibits individuals and non-state actors from unfairly discriminating against anyone on any of the prohibited grounds listed in the section and obliges the government to enact legislation to outlaw or prevent its occurrence.
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				and accessible.” The obligatory nature of sections 26, 27 and 29 has been recognised by judges in varying degrees.

				By entrenching justiciable socio-economic rights, the Constitution clearly acknowledges a new dawn for good governance founded on a social contract. Ackerman explained this revolutionary era as “a monumental break with the past”.43 Being a reactive document, the Constitution is meant to be interpreted beyond the narrow confines of formal equality by adopting restitutive equality to transform historical discrimination and inequality.44 Ackerman concludes that the Constitution will only succeed in its transformative vision if “restitutional equality becomes a reality and basic material needs are met, because it borders on the obscene to preach human dignity to the homeless and the starving.”45 The character of the Constitution constitutes the gravamen of the new social contract. The next section shows how the new social contract plays out in the courts.

				RHETORIC OF POVERTY IN SOCIO-ECONOMIC RIGHTS JURISPRUDENCE

				Abject poverty is now recognised as a violation of human rights. This recognition is based on a simple premise: in a world of abundant human and material resources, it is unjust to deprive anyone of the basic means for sustaining life.46 In turn, the notion that abject poverty violates human rights furthers the Vienna Declaration on the indivisibility of human rights. In this context, scholars use the legal rhetoric of poverty to describe how courts rationalise poverty to avoid holding the executive to account for implementing socio-economic obligations. For example, Ross analysed the legal rhetoric of poverty deployed by the US Supreme Court.47 While this rhetoric may be suited to liberal democracies without enforceable socio-economic rights, their deployment by the South African Constitutional Court is anomalous for a constitution founded on revolutionary goals of socio-economic transformation.

				Arguably, judicial review of legislative and executive actions performs two important functions in constitutional democracies, namely legitimating and checking functions. When legislative or executive acts are held to be compatible with the dictates of a constitution, such acts are validated. When they are invalidated as infringements of the constitution, however, they are declared illegitimate, thereby halting further contravention. Judicial review has, therefore, become the foundation for the assessment of legislative and executive actions, as well as the guarantor and protector of the human rights of citizens in constitutional democracies.

				 Even so, legal texts are indeterminate, and judges exercise enormous discretion that is often influenced by a whole range of extra-legal factors and 

				
					
						43	Ackerman 2004:645-646.

					
					
						44	Ackerman 2004:660-662. 

					
					
						45	Ackerman 2004:679.

					
					
						46	Galeano et al. 2000.

					
					
						47	Ross 1991:1499-1548.
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				influences.48 These extra-legal factors may include judges’ education and training, experience, social background, culture, and political philosophy.49 On this point, Botha remarked that “legal and constitutional interpretation is still often characterised by an uncritical attitude to existing distributions of wealth and power.”50

				Legal rhetoric epitomises a number of cultural assumptions when it comes to poverty. The first is the classification of the “poor” as a distinct yet inconsequential class.51 This helps to foster an unconscious “we versus them” dichotomy.52 This dichotomy facilitates avoidance of the embedded dimensions of poverty, such as political corruption, unequal resource distribution, and racially influenced power relations, thereby fostering a psychological distancing from the intersectional realities of poverty. The effect is like a deadening of human conscience. Ross pointed out that as long as we think of poor people as “‘them’ and not ‘us,’ we are less likely to share in their pain and humiliation. We can imagine that they do not suffer as we would, or that their suffering, unlike ours, is inevitable or even deserved. Our inability to imagine the poor [differently] prevents us from feeling empathy for them.”53

				The second cultural assumption is that poverty is part of the natural order of things or a problem for the legislature and executive to solve.54 This rhetoric enables judge(s) to avoid responsibility and “make the legal choice to tolerate a cruel injustice.”55

				The third cultural assumption is that the poor are architects of their own woes. Thus, if the poor only straightened up, they would not be in their position of poverty.56 This view enables a categorisation of the poor into deserving and undeserving seekers of justice. Thus, able-bodied poor people who can work are generally regarded as underserving, while children, people with disabilities and the aged are regarded as deserving. This perspective makes it easier for society to justify the poor’s condition and avoid moral responsibility to address their desperate condition.

				Even before the end of apartheid, Motala argued that race and class tend to converge in South Africa.57 We argue that Motala’s analysis still holds. Judges are usually appointed from the ranks of successful lawyers and academics and unconsciously reflect the perspectives of the elite. In this context, judicial decisions on socio-economic rights may reflect the values and perspectives of South African elites. The following analysis of judicial decisions hints at a judicial balancing act that reinforces the rhetoric of poverty.

				
					
						48	Kennedy 1986:518-562. See a practical illustration of the phenomenon of plasticity of legal texts in Akintayo 2012:640-652.

					
					
						49	See also Kennedy 1986:519.

					
					
						50	Botha 2004:251-252.

					
					
						51	Ross 1991:1499-1548.

					
					
						52	Ross 1991:1501.

					
					
						53	Ross 1991:1542-1543.

					
					
						54	Ross 1991:1501 and 1511.

					
					
						55	Ross 1991:1512.

					
					
						56	Ross 1991:1501-1502.

					
					
						57	Motala 1991:289-290.
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				4.1	The Social Justice Coalition case

				In Social Justice Coalition and Others v Minister of Police and Others,58 the applicants had sued the respondents in the Equality Court, contending that the allocation of policing resources in the Western Cape discriminated against black and poor people on the basis of race and poverty. They argued that significantly more policing resources were allocated to affluent white communities in the Western Cape. In a judgment acknowledged to be “of great significance … in the larger socio-economic transformation of South Africa”,59 the Equality Court found that there has been ongoing discrimination in the allocation of policing resources on the basis of race and poverty in the Western Cape. Thus, it held that poverty is an unlisted ground for discrimination under the Constitution. However, the Equality Court subsequently refused to determine the issue of remedy to be granted to the applicants. The applicants, therefore, approached the Constitutional Court (CC) on the ground that there had been constructive refusal of remedy by the Equality Court.

				At the CC, both the minority and majority judgments acknowledged the discrimination against black and poor communities in the Western Cape and the significance of the Equality Court judgment. However, the majority refused the leave to appeal because the CC cannot vindicate the applicants’ claims. It stated:

				It is with regret that I conclude that this Court does not have the power to effect the remedy sought by the applicants. That regret is rooted in my wish that the applicants should enjoy an effective remedy. But the powers of a court cannot be derived from the consequences that it would wish to effect. This Court enjoys only those powers conferred upon it, no more and no less.60

				The alleged powerlessness of the CC was based on the fact that the Equality Court had issued no decision on which the applicants’ rights of appeal and access to court could be exercised. According to the majority, granting the applicants’ claims in such circumstances would amount to “making decisions for other courts in pending proceedings before those courts.”61 The CC advised that litigants in circumstances where judges are alleged to have violated their right of access to court should bring applications before the same court to cure the breach and not an application for leave to appeal.62 Consequently, it dismissed the application of the applicants. The effect of this decision is to completely nullify the significant import of the Equality Court judgement and irreparably reverse the potential gains of the decision for transformation in South Africa. While the court’s decision will appear to be based on black-and-white letter law, contrast with the same court’s decision in Minister of Health 

				
					
						58	Social Justice Coalition and Others v Minister of Police and Others [2022] ZACC 27; 2022 (10) BCLR 1267 CC (19 July 2022).

					
					
						59	Social Justice Coalition and Others v Minister of Police and Others:par. 6.

					
					
						60	Social Justice Coalition and Others v Minister of Police and Others:par.124.

					
					
						61	Social Justice Coalition and Others v Minister of Police and Others:par.132.

					
					
						62	Social Justice Coalition and Others v Minister of Police and Others:par.141.
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				and Another v New Clicks South Africa and Others63 brings into sharp relief the legal rhetoric and cultural assumptions inherent in the majority decision.

				4.2	Minister of Health and Another v New Clicks South Africa and Others

				In the New Clicks case, some pharmaceutical and related companies challenged the validity of new pricing regulations for pharmaceutical products and medicines released by the Minister of Health. The High Court dismissed their challenge. Dissatisfied, they appealed this dismissal. Following a delay by the High Court on the application for leave to appeal, the applicants approached the Supreme Court of Appeal (SCA) for leave to appeal. The respondents contended that the SCA lacked jurisdiction, as there was no decision by the High Court upon which the application of the applicants at the SCA could be based. The applicants counter-argued that the delay by the High Court amounted to a constructive refusal of their application for leave to appeal. The SCA agreed with the applicants, granted the application for leave to appeal, and pronounced the regulation invalid. The respondent appealed to the CC.

				At the CC, the issue of constructive refusal by the High Court also arose. The Court was unanimous in holding that the SCA’s decision to set aside the regulations in their entirety could not stand. However, the judges were divided in their conclusions regarding specific regulations. In agreeing with the SCA and dismissing the appeal of the respondents, the majority declared:

				An application to the SCA to grant leave to appeal on the ground that there has been a constructive refusal of leave to appeal by the High Court is a legitimate cause of action. An unreasonable delay in dealing with an application for leave to appeal interferes with a litigant’s constitutional right to have access to court … The delay need not be deliberate. The fact that there has been an unreasonable delay is sufficient in itself to entitle an appeal court to make such a finding.64

				Thus, the CC held that an undue delay in giving a decision on an application for leave to appeal is a constructive refusal of the application. Contrastingly, in the Social Justice Coalition case, the same court held that constructive refusal does not extend to the grant of remedies. So, what is the difference between the two decisions? Significantly, the minority judgment in Social Justice Coalition observed about this question:

				The second judgment says that New Clicks CC does not hold that the inherent power of an appellate court to regulate its own process extends to making decisions for other courts, in pending proceedings before those courts. However, that is precisely what occurred in New Clicks CC when this Court concluded that the unreasonable delay in making 

				
					
						63	Minister of Health and Another v New Clicks South Africa and Others 2006 (2) SA 311 (CC).

					
					
						64	Minister of Health and Another v New Clicks South Africa (Pty) Ltd and Others:paras. 68-69. 
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				an order on the part of the High Court constituted a constructive refusal of the application by the High Court. The applicants seek a similar order in these proceedings and the fact that no hearing on remedy was convened by the Equality Court cannot be dispositive. The ultimate enquiry must accept that there has been an unreasonable delay in convening a remedy hearing which would constitute a constructive refusal of remedy. Once such an order is made, and it is an order that the applicants have made out a compelling case for, the procedural pre-condition for this Court to exercise its appellate jurisdiction is satisfied.65

				We agree with the observations in the minority judgement. Arguably, the real difference(s) between the two cases lies in the fact that the New Clicks judgment deals with well-resourced pharmaceutical companies while the Social Justice Coalition case deals with poor and vulnerable members of society. This appears to have evoked some cultural assumptions about poverty, in which the court may have been mindful of the radical implication(s) of vindicating poverty as a prohibited ground of discrimination under the Constitution. It therefore resorted to judicial helplessness, which is arguably a variant of cultural assumption about poverty.

				4.3	Residents of Industry House and Others v Minister of Police and Others

				In Residents of Industry House and Others v Minister of Police and Others,66 the CC seemed to portray the poor as immoral opportunists who want to exploit the system to feed from the public trough. The case concerned 2 852 residents of eleven buildings in inner-city Johannesburg, who challenged the constitutionality of over twenty police raids sanctioned by the City of Johannesburg and the Department of Home Affairs between 30 June 2017 and 3 May 2018. During these raids, the residents were treated in a manner that constituted egregious violations of their constitutionally guaranteed rights to privacy and dignity, among others, with the seeming objective to identify and arrest undocumented immigrants and frighten the applicants into abandoning their homes.67 The residents were forced onto the street, often in the middle of the night, finger-printed and compelled to produce their identity documents, failing which they were detained. The raids were undertaken under section 13(7) of the Police Services Act.68

				After considering the police treatment of the applicants, the CC invalidated section 13(7) of the Police Services Act. In paragraphs 219-220, it declared:

				That such a manifest violation of rights can take place in the new dispensation gives rise to concerns that the Constitution does not mean much for those who, due to their race, gender, class, or other status, may be brutalised by the police with no fear of consequences. It further 

				
					
						65	Social Justice Coalition v Minister of Police Case CCT 121/21:par. 87.

					
					
						66	Residents of Industry House and Others v Minister of Police and Others (2022) 1 BCLR 46 (CC).

					
					
						67	Residents of Industry House and Others v Minister of Police and Others:par. 1.

					
					
						68	Act 68/1995.
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				gives rise to the concern of what the Bill of Rights means for people such as the applicants who are impoverished and live in conditions of indignity. The intersectional nature of the harms suffered by the applicants calls for an intersectional remedy which will bring about transformative equality.69

				However, the court refused to grant the applicants’ constitutional damages claim, ruling that they “are not appropriate in this matter where other forms of relief can be granted.”70 The court outlined two factors relevant in determining the appropriateness of constitutional damages. The first is whether an alternative remedy is effective or appropriate in the circumstances. Here, the influential factors include “[w]hether the infringement of the constitutional rights was systemic, repetitive and particularly egregious; whether the award will significantly deter the type of constitutional abuses alleged; the effect of the award on state resources; and the need to avoid opening the floodgates in respect of similar matters.’71

				Arguably, the court’s concern that a floodgate of claims may be opened on constitutional damages to poor litigants and the consequential effects on state resources preyed on the mind of the court. Tellingly, it stated: “It is not fair to burden the public purse with financial liability where there are alternative remedies that can sufficiently achieve that purpose. To do otherwise would effectively amount to punishing the taxpayers for conduct for which they bear no responsibility.”72

				The second factor is whether it would be just and equitable to grant constitutional damages where there are available alternative remedies. The CC observed that it would cost the public purse R7 193 000 if the applicants’ claim were to succeed. It reasoned that “[g]iven the many pressing demands on the fiscus, it is not appropriate to use scarce resources to pay damages to individuals for purposes of enforcing rights conferred on the general public, where there are other effective methods for upholding the Constitution.”73 A closer look at its reasoning for refusing the requested remedy reveals a perception of the poor as people who wish to exploit the system to their advantage. Although the court claimed that its refusal to grant constitutional damages is due to the availability of other remedies and the inappropriateness of constitutional damages, its rationale does not stand critical scrutiny when it is contrasted with President of the Republic of South Africa v Modderklip Boerdery.74

				
					
						69	Residents of Industry House and Others v Minister of Police and Others:paras. 219-220.

					
					
						70	Residents of Industry House and Others v Minister of Police and Others:par. 222.

					
					
						71	Residents of Industry House and Others v Minister of Police and Others:par. 103 (emphasis supplied).

					
					
						72	Residents of Industry House and Others v Minister of Police and Others:par. 120. 

					
					
						73	Residents of Industry House and Others v Minister of Police and Others par. 121. 

					
					
						74	President of the Republic of South Africa v Modderklip Boerdery (Pty) Ltd (Agri SA and Others, Amici Curiae) 2005 (8) BCLR 786 (CC).
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				4.4	The Modderklip case

				This case sought leave to appeal the decision of the SCA,75 which, among others, ordered the state to compensate Modderklip Boerdery, a private company, for the violation of its property rights under section 25(1) of the Constitution. The concerned property adjoins Daveyton Township in Benoni, East Rand. In the 1990s, some of its residents began settling on the strip of land between the township and Modderklip’s farm due to their overcrowded conditions in the township. The strip became known as the Chris Hani Informal Settlement. The municipality reacted by evicting them. In May 2000, about 400 of them moved onto Modderklip’s farm and erected informal dwellings. By October 2000, the number of unlawful occupiers spiralled to approximately 18 000 persons in about 4 000 residential units. Modderklip unsuccessfully offered to sell to the municipality the unlawfully occupied portion of the farm at a negotiable price of R10 000 per hectare. In April 2001, Modderklip obtained an eviction order from the Johannesburg High Court under the Prevention of Illegal Eviction from and Unlawful Occupation of Land Act.76 However, the sheriff demanded a deposit of R1.8 million (more than the land’s value) to execute the eviction. Modderklip could not pay, and the police refused to assist, viewing it as a private civil matter.

				Meanwhile, the occupiers increased to approximately 40 000, with streets, retail shops, fences, and even numbered houses. It became known as the Gabon Informal Settlement, occupying about 50 hectares of Modderklip’s property. Modderklip then filed a suit at the Pretoria High Court against the President of the Republic, the Minister of Safety and Security, the Minister of Housing, the Minister of Agriculture and Land Affairs, the National Commissioner of Police, and the sheriff for the district of Benoni.77 It argued that the state’s inaction violated its property rights and the rights of the occupiers to access adequate housing under section 26 of the Constitution. Also, it sought an eviction order against the occupiers. The High Court granted most of the claims. It held that the state’s conduct infringed Modderklip’s rights by requiring it to bear the state’s burden of providing housing to the occupiers. It issued a structural interdict ordering the state to devise a plan to address the situation. The state appealed to the SCA.

				The SCA agreed in general with the findings of the Pretoria High Court. Citing Fose v Minister of Safety and Security,78 and Minister of Health v Treatment Action Campaign,79 it ruled that courts “have a duty to mould an order that will provide effective relief to those affected by a constitutional breach.” The state 

				
					
						75	Modderfontein Squatters, Greater Benoni City Council v Modderklip Boerdery (Pty) Ltd; President of the Republic of South Africa and Others v Modderklip Boerdery (Pty) Ltd 2004 (6) SA 40 (SCA).

					
					
						76	Act 19/1998.

					
					
						77	Modderklip later added the Municipality and the occupiers (Modder East Squatters) as respondents but sought no claims against either.

					
					
						78	Fose v Minister of Safety and Security [1997] ZACC 6; 1997 (3) SA 786 (CC):par. 94.

					
					
						79	Minister of Health v Treatment Action Campaign [2002] ZACC 15; 2002 (5) SA 721 (CC):par. 102.
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				appealed. Our analysis of the court’s reasoning in this appeal focusses on the SCA finding that the state breached its constitutional obligation to provide the occupiers with land, as well as its award of compensatory damages to Modderklip in terms of section 12(1) of the Expropriation Act.80

				The state argued that violation of property rights under section 25(1) applies to state conduct only and not to private individuals. Also, it challenged the appropriateness of awarding compensation to Modderklip. During the hearing, the propriety of compelling the state to expropriate Modderklip’s property instead of awarding it compensation was debated. The question was whether this would amount to telling the state how to fulfil its obligations, which would breach the separation of powers doctrine.

				The CC refused to reach any conclusions on the horizontal application of the right to property under section 25(1). Also, it refused to consider whether Modderklip’s property rights and the rights of the occupiers to access housing have been breached.81 Instead, it stated:

				It is unreasonable for a private entity such as Modderklip to be forced to bear the burden which should be borne by the state of providing the occupiers with accommodation. Land invasions of this scale are a matter that threatens far more than the private rights of a single property owner. Because of their capacity to be socially inflammatory, they have the potential to have serious implications for stability and public peace. Failure by the state to act in an appropriate manner in the circumstances would mean that Modderklip, and others similarly placed, could not look upon the state and its organs to protect them from invasions of their property. That would be a recipe for anarchy.82

				However, the court noted the absence of reasons for the state’s failure to accept Modderklip’s offer to purchase part of its occupied farm. Reiterating that the state made no attempt to assist Modderklip, it found that “the award of compensation made” by the SCA is the most appropriate remedy.83 Among others, it ruled that Modderklip “is entitled to payment of compensation by the Department of Agriculture and Land Affairs” and “the residents are entitled to occupy the land until alternative land has been made available to them by the state or the provincial or local authority.”84 The court’s reasoning for affirming compensation to Modderklip is arguably circuitous when it is compared with its decision in the Thubakgale case.85

				
					
						80	Act 63/1975.

					
					
						81	President of the Republic of South Africa v Modderklip Boerdery (Pty) Ltd (Agri SA and Others, Amici Curiae):par. 25.

					
					
						82	President of the Republic of South Africa v Modderklip Boerdery (Pty) Ltd (Agri SA and Others, Amici Curiae):par. 44.

					
					
						83	President of the Republic of South Africa v Modderklip Boerdery (Pty) Ltd (Agri SA and Others, Amici Curiae):par. 64.

					
					
						84	President of the Republic of South Africa v Modderklip Boerdery (Pty) Ltd (Agri SA and Others, Amici Curiae):par. 68.

					
					
						85	Thubakgale and Others v Ekurhuleni Metropolitan Municipality [2021] ZACC 45; 2022 (8) BCLR 985 (CC) (7 December 2021).
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				4.5	Thubakgale and Others v Ekurhuleni Municipality

				This case concerns the right to adequate housing under section 26 of the Constitution. It was brought by the Ekurhuleni Concerned Residents Association on behalf of 133 residents of the Winnie Mandela informal settlement in Tembisa. They claimed that the Ekurhuleni Metropolitan Municipality had failed to provide them with plots of land and houses which government approved for them under a subsidy programme in 1998. However, they found that the municipality had unlawfully allocated their properties to other people. Compounding their plight, the applicants received utility bills for houses they did not occupy. Significantly, the applicants had lived in dire conditions since 1994. Their shacks had no access to basic services such as water, sanitation, and electricity.

				When the applicants approached the High Court [Thubakgale I],86 the respondents did not dispute any of the material claims but denied that they were violating the applicants’ rights to housing. They contended instead that the applicants were “queue jumping”.87 Teffo J upheld the applicants’ claims and rejected the respondents’ defence that the Municipality lacked resources and had inherited a housing backlog problem.88 At paragraph 68, he found that the first respondent did not prioritise the situation of the applicants, who “are in the most desperate need, given the lengthy period of time their right to adequate housing has been breached.” Therefore, he ordered the Municipality to provide the designated houses on or before 31 December 2018 and register the residents as titleholders by 31 December 2019. Also, within three months of the judgment and every three months thereafter, the Municipality was to deliver written reports to the residents and the court about its progress in complying with the order.

				The Municipality appealed to the SCA to vary the timeline of the High Court order. It quietly dropped its denial of housing rights violation. Eventually, the SCA amended the timeline from 31 December 2018 to 30 June 2019. On 28 June 2019, less than 48 hours before this deadline, the respondents applied to the High Court for an order extending the deadline by another year.89 Also, they sought an order for the applicants to be provided with flats instead of houses. Opposing, the applicants countered for constitutional damages of R5 000 per applicant for every month that the respondents failed to comply with the deadline. Basson J dismissed both the main application and the counter application for constitutional damages. He ruled that (a) contempt of court proceedings against the Municipality may yield a more appropriate remedy, (b) awarding constitutional damages “would have a punishing effect on the Municipality for not complying with a court order” and (c) the claimed amount of R5 000 was “arbitrary” and unsupported by evidence about the actual loss 

				
					
						86	Thubakgale v Ekurhuleni Metropolitan Municipality 2018 (6) SA 584 (GP).

					
					
						87	See par.18 of the Constitutional Court judgment.

					
					
						88	Thubakgale I judgment at paras. 64-69.

					
					
						89	Ekurhuleni Metropolitan Municipality v Thubakgale, unreported judgment of the High Court of South Africa, Gauteng Division, Pretoria, Case No 39602/2015 (13 July 2020) (Thubakgale III).
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				suffered by each applicant. Dissatisfied with this judgement, the applicants sought leave in August 2020 to appeal directly to the CC.

				In a split decision read by Jafta J,90 the CC affirmed that the case raises constitutional issues about access to adequate housing and the appropriateness of constitutional damages under section 38.91 Citing the decision in Mazibuko v City of Johannesburg,92 five of the nine judges reasoned that the right to access adequate housing in section 26(1) of the Constitution “does not confer a positive obligation on the state. Instead, the state is under a negative obligation not to interfere with the enjoyment of the right.”93 In other words, government’s obligation is to take reasonable legislative and other measures to realise the right. While the breach of other rights attract compensation, the non-fulfilment or breach of socio-economic rights does not translate into an injury or damage that warrants compensation to be ordered.94 Citing Fose v Minister of Safety and Security,95 the majority reasoned that an appropriate relief “must be effective if it is to fully and properly vindicate the right infringed.”96 Furthermore, “even if it was competent to award constitutional damages”, it could not be done in this case because “the applicants obtained an order from the High Court on the same issue”, which “was confirmed on appeal by the Supreme Court of Appeal. All that was left was to execute the order.”97 In conclusion, the majority ruled that “there is no room for constitutional damages where one is enforcing a socio-economic right.”98 They added that “no proper case was pleaded for constitutional damages and there was no proof of any damages, let alone constitutional ones.”99 They therefore dismissed the applicants’ claims.

				The majority reasoning is bizarre because the horrible living conditions of the applicants and the corrupt conduct of the Municipality are self-evident, uncontroverted facts. Their refusal to protect the poor is the opposite of the dissenting judgement read by Majiedt J, which analysed in detail the nature of constitutional damages. It reiterated that compensatory damages are not punitive in nature.100 Damages will only be punitive where they go beyond what is necessary to compensate the applicants.101 In assessing whether constitutional damages constitute appropriate relief for the applicants, the minority explained the complementary nature of rights and remedies.102 They stressed that the Municipality’s behaviour constituted “a sustained and 

				
					
						90	Mogoeng CJ and Tshiqi J concurred, and Madlanga J partly concurred. 

					
					
						91	Thubakgale and Others v Ekurhuleni Metropolitan Municipality (CC):par. 27.

					
					
						92	Mazibuko v City of Johannesburg & Others 2010 (4) SA 1 (CC):par. 47.

					
					
						93	Thubakgale and Others v Ekurhuleni Metropolitan Municipality (CC):par. 146.

					
					
						94	Thubakgale and Others v Ekurhuleni Metropolitan Municipality (CC):par. 157. 

					
					
						95	Fose v Minister of Safety and Security [1997] ZACC 6; 1997 (3) SA 786 (CC); 1997 (7) BCLR 851 (CC).

					
					
						96	Thubakgale and Others v Ekurhuleni Metropolitan Municipality (CC):par. 42.
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						100	Khampepe J, Theron J and Tlaletsi AJ concurred.
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				egregious breach of the applicants’ rights” for over two decades.103 In their own words, “There are three court orders in their (applicants) favour, confirming … their specific entitlement to free standing houses in Tembisa.”104 Indeed, “[t]he applicants were corruptly deprived of houses built especially for them in terms of the very laws and policies that the state adopted to give effect to the right to adequate housing.”105 The minority decision concluded that “constitutional damages are the appropriate remedy to address ‘systematic, pervasive and enduring infringements of constitutional rights’.”106 It therefore granted the application for leave to appeal and upheld the claims. Among others, it ordered the Municipality to pay the applicants R10 000 as constitutional damages, comply with the previous court orders, and pay the applicants’ trial costs.107 This is a telling decision, given how the majority ignored the sub-human living conditions of the applicants and the fact that the Municipality acted in an “egregious” and “corrupt” manner.

				The majority’s reasoning appears to be influenced by an unwillingness to issue a decision with significant budgetary implications for the executive branch of government. Their reluctance may be contrasted with Black Sash Trust v Minister of Social Development,108 which involved the state’s obligation to ensure social assistance for millions of grant recipients. This case concerned the payment of social grants by the South African Social Security Agency (SASSA), which had contracted Cash Paymaster Services (CPS) in 2012 to distribute grants. Although it concerned the state’s obligation under section 27 of the Constitution, the CC had a simpler task: to resolve trial costs arising from the court’s previous judgment by deciding whether the then Minister of Social Development (Minister Dlamini) should pay these costs out of her own pocket. In a unanimous judgement, the court dismissed Minister Dlamini’s argument that a personal costs order against her would offend the separation of powers doctrine.109 By ordering Minister Dlamini to personally pay twenty per cent of the litigation costs, it set a precedent for holding public officials personally liable for bad faith or grossly negligent conduct. This order was easy for the judges to make because it did not have any budgetary implications for the executive branch. The judicial tendency to sidestep the plight of the poor due to deference to the executive branch is apparent in Mazibuko v City of Johannesburg and Others.110
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				4.6	Mazibuko v City of Johannesburg and Others

				The applicants in this case were five poor residents of Phiri in Soweto who lived in crowded separate households, mostly in informal dwellings. Some of them had tenants who paid low rentals. The first applicant had two informal dwellings in the backyard of her mother’s home with about nineteen tenants. The second applicant shared a home with her husband, two children and two grandchildren. The third applicant shared her home with her mother, brother, and six other family members. The fourth applicant, a pensioner, shared a home with her nephew and niece. The fifth applicant lived with his brother on a stand with three informal dwellings with about nine tenants.111

				The first and second respondents are the City of Johannesburg (the City) and Johannesburg Water (Pty) Ltd (Johannesburg Water), a company owned by the City, which provides water services to its residents. The third respondent is the national Minister for Water Affairs and Forestry (the Minister). The Centre on Housing Rights and Evictions was admitted as an amicus curiae.

				The applicants appealed against a judgment of the SCA concerning two major issues: (1) Whether the City’s supply of free basic water, particularly its policy to supply six kilolitres of free water per month to every accountholder in the city (Free Basic Water policy) conflicted with section 27 of the Constitution or section 11 of the Water Services Act.112 (2) Whether the installation of pre-paid water meters by the first and second respondents in Phiri was lawful. Contextually, the City of Johannesburg was the second fastest growing city in South Africa and home to approximately 3.2 million people in about a million households, half of them very poor (with income of less than R1 600 per month). About a fifth of Johannesburg households were informal settlements with no access to basic sanitary services, and limited access to clean water taps within 200 metres.

				At the South Gauteng High Court where the case began, Tsoka J had held that the forced installation of pre-paid water meters was unconstitutional and that six kilolitres of water per household per month is insufficient for a dignified existence. He thus ordered the respondents to increase the provision of free daily water to 50 litres per person and give residents the option of a metered supply installed at the cost of the City.113 On appeal, the SCA unanimously found that 42 litres of water per person is required for dignified existence under section 27 of the Constitution.114 It declared the installation of the pre-paid meters unlawful, but suspended the invalidity for two years to enable the respondents to “reconsider and reformulate their free water policy”.115

				
					
						111	The nature of these informal dwellings is such that people constantly moved in and out.
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				The applicants appealed to the CC to reinstate the High Court’s decision. They argued that the SCA erred in determining that the sufficient amount of water required by section 27 is 42 litres per person per day, rather than 50 litres.116 Also, they argued that the system discriminates unfairly between poor, black South Africans and wealthy, white South Africans because it introduced pre-paid meters into Soweto but not into white suburbs. For the first time, the CC confronted the proper interpretation of section 27(1)(b) of the Constitution, which provides everyone with the right to access sufficient water. It recalled its decisions in Government of the Republic of South Africa and Others v Grootboom and Others and Minister of Health and Others v Treatment Action Campaign and Others No 2.117 In Grootboom, the Court had found that the right to housing in section 26 of the Constitution does not entitle citizens to approach a court to claim a house from the state. Instead, the state must take reasonable legislative and other measures to progressively realise access to adequate housing within its available resources.118 It repeated this finding in the Treatment Action Campaign No 2 case in the context of the right of access to health care services.

				In a unanimous judgement read by O’Regan J, the CC acknowledged that “[t]he achievement of equality, one of the founding values of our Constitution, will not be accomplished while water is abundantly available to the wealthy, but not to the poor.”119 The constitutional entrenchment of social and economic rights sought to ensure that the state take reasonable legislative and other measures progressively to achieve the realisation of these rights. Socio-economic rights empower citizens to demand the state to act reasonably and progressively to ensure that everyone enjoys the basic necessities of life. Thus, “social and economic rights enable citizens to hold government to account for the manner in which it seeks to pursue the achievement of social and economic rights.”120 However, the court reasoned that quantifying the content of these rights could “prevent an analysis of context. The concept of reasonableness places context at the centre of the enquiry and permits an assessment of context to determine whether a government programme is indeed reasonable.”121 For the court, the applicants’ proposed quantity of water (50 litres per person per day) resembled the minimum core argument and even exceeded it by rejecting 50 litres as the minimum required by section 27(1) of the Constitution.122 “Their argument is thus that the Court should adopt a quantified standard determining the content of the right, not 
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				merely its minimum content. The argument must fail for the same reasons that the minimum core argument failed in Grootboom and Treatment Action Campaign No 2.” It held that the courts are not the appropriate organ or forum to determine the sufficiency of water for poor South Africans. In its words:

				It is institutionally inappropriate for a court to determine precisely what the achievement of any particular social and economic right entails and what steps government should take to ensure the progressive realisation of the right. This is a matter, in the first place, for the legislature and executive, the institutions of government best placed to investigate social conditions in the light of available budgets and to determine what targets are achievable ...123

				The court reiterated its respect for the policy-making function of the two other arms of government. It recalled how it avoids any order to draft policy or to determine its content. Having found that the impugned policy in Grootboom did not meet the required constitutional standard of reasonableness, it ordered a policy revision to provide for those most in need. In Treatment Action Campaign No 2, it ordered a removal of anomalous restrictions.124 This is because “[t]he Constitution envisages that legislative and other measures will be the primary instrument for the achievement of social and economic rights”.125 It added that “a reasonableness challenge requires government to explain the choices it has made. To do so, it must provide the information it has considered and the process it has followed to determine its policy. This case provides an excellent example of government doing just that.”126 The introduction of pre-paid meters is neither irrational nor unfair. It concluded that socio-economic rights will only be enforced by judges “if government takes no steps to realise the rights” or “if government’s adopted measures are unreasonable ... Not only must government show that the policy it has selected is reasonable, it must show that the policy is being reconsidered consistent with the obligation to ‘progressively realise’ social and economic rights.”127 Since “these considerations were overlooked by the High Court and the Supreme Court of Appeal”, it dismissed the applicants’ claims.128

				While the court’s refusal to quantify the content of sufficient water is understandable, its continual rejection of the minimum core content of socio-economic rights smacks of judicial deference to the executive.129 The court acknowledged that the minimum core argument had been made in earlier cases, “asserting that every social and economic right has a minimum core, a basic content which must be provided by the state.”130 For context, the concept of a minimum core originates in General Comment 3 (1990) 
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				of the United Nations Committee on Economic, Social and Cultural Rights where the Committee stated that “a minimum core obligation to ensure the satisfaction of, at the very least, minimum essential levels of each of the rights is incumbent upon every State party.”131 Paragraph 9 of this Comment clarified that a minimum core obligation rests on the notion of progressive realisation of all socio-economic rights. Since the overall objective of the Covenant is “to establish clear obligations for States Parties in respect of the full realisation of the rights in question”, it “imposes an obligation to move as expeditiously and effectively as possible towards that goal.” Accordingly, any deliberately retrogressive measures would require careful scrutiny and need to be fully justified “in the context of the full use of the maximum available resources.” In Grootboom, the CC rejected the argument of a minimum core, holding that “[i]t is not possible to determine the minimum threshold for the progressive realisation of the right of access to adequate housing without first identifying the needs and opportunities for the enjoyment of such a right. These will vary according to factors such as income, unemployment, availability of land and poverty.”132 Similarly, in Treatment Action Campaign No 2, it refused to input a minimum core content into section 27 of the Constitution because “the socio-economic rights of the Constitution should not be construed as entitling everyone to demand that the minimum core be provided to them.”133 For the CC, minimum core is only relevant to the reasonableness of executive policies and not as a self-standing right conferred on everyone. This approach, with respect, fails to protect the poor by enforcing their social contract with government. Indeed, the attitude of the court can be summarised by its statement in Treatment Action Campaign No 2 that “courts are ill-suited to adjudicate upon issues where Court orders could have multiple social and economic consequences.”134

				4.7	Treating the poor differently?

				In Thubakgale, the CC admitted that “our courts rarely award constitutional damages” and “budgetary constraints and pressure on the fiscus are a justified concern that must be weighed in the balance before constitutional damages are awarded.”135 Understandably, judges may worry that granting constitutional damages could open a floodgate of similar claims and unduly burden the state’s finances. The justification would be that violations of the poor’s constitutional rights are more pervasive and, therefore, likely to raise more claims. The first conclusion suggests that poor people do not benefit much from the Constitution because their claims impose too much financial 

				
					
						131	General Comment 3, “General Comment 3: The nature of States Parties’ obligations (art 2(1))” Fifth Session, 1990, U.N. Doc E/1991/23:par. 10.

					
					
						132	Government of the Republic of South Africa and Others v Grootboom and Others [2000] ZACC 19; 2001 (1) SA 46 (CC); 2000 (11) BCLR 1169 (CC):par. 32.

					
					
						133	Minister of Health and Others v Treatment Action Campaign and Others No 2:par. 34.

					
					
						134	Minister of Health and Others v Treatment Action Campaign and Others No 2:par. 38.

					
					
						135	Thubakgale and Others v Ekurhuleni Metropolitan Municipality [2021] ZACC 45; 2022 (8) BCLR 985 (CC) (7 December 2021):paras. 72 & 80.
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				burden on the state. The second suggests the poor are more likely to exploit public finances to their advantage, whereas other classes in society will not. Both conclusions are symptomatic of cultural assumptions about poverty and the accompanying legal rhetoric.

				For example, in the consolidated case of Khosa v Minister of Social Development,136 the applicants were Mozambican permanent residents in South Africa. They challenged the constitutionality of certain provisions of the Social Assistance Act,137 which provides social and child-support grants for South African citizens but excludes permanent residents. The High Court declared the offending provisions of the Act invalid. The declaration of invalidity was thereafter taken to the CC for confirmation pursuant to the provisions of section 172(2) of the Constitution. In affirming the decision of the High Court, the CC observed that the applicants “are destitute and would qualify for social assistance under the Act but for the fact that they are not South African citizens.”138 To vindicate the applicants’ claims, the CC categorised permanent residents who may require social assistance from the state into deserving poor permanent residents and non-deserving poor permanent residents. The court reasoned thus:

				The category of permanent residents who are before us are children and the aged, all of whom are destitute and in need of social assistance. They are unlikely to earn a living for themselves. While the self-sufficiency argument may hold in the case of immigrants who are viable in the job market and who are still in the process of applying for permanent resident status, the argument is seemingly not valid in the case of children and the aged who are already settled permanent residents and part of South African society.139

				The court added that sharing responsibility for the consequences of poverty “represents the extent to which wealthier members of the community view the minimal well-being of the poor as connected with their personal well-being and the well-being of the community as a whole.”140 It concluded: “There can be no doubt that the applicants are part of a vulnerable group in society and, in the circumstances of the present case, are worthy of constitutional protection.”141 Were it not for this categorisation of poor people into deserving and non-deserving groups, the confirmation order at the CC may not have succeeded. In effect, the categorisation enabled the judges to side-step arguments often raised against the enforcement of socio-economic rights. However, their reasoning symbolises the legal rhetoric used to justify undue deference to the executive arm of government.

				
					
						136	Khosa and Others v Minister of Social Development and Others 2004 (6) BCLR 569 (CC).

					
					
						137	Act 59/1992.

					
					
						138	Khosa and Others v Minister of Social Development and Others:par. 3.

					
					
						139	Khosa and Others v Minister of Social Development and Others:par. 65. 

					
					
						140	Khosa and Others v Minister of Social Development and Others:par. 74.

					
					
						141	Khosa and Others v Minister of Social Development and Others:par. 74. 
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				CONCLUSION

				By negotiating an end to the apartheid system, South Africa created a new social contract, which is enforced through judicial review of executive actions. This argument draws support from the interrelated nature of human rights, the Constitution’s preamble, the mandatory tone of section 153, and the justiciability of sections 26, 27 and 29 of the Constitution. A social contract is fulfilled through the efficient provision of basic amenities. The state’s failure in this regard manifests in service delivery protests and numerous socio-economic rights litigations. However, litigation has had mixed success, as rights claims seem to be hampered by judges’ reluctance to compel the executive branch to fulfil its mandate of promoting public welfare.

				Our analysis of judicial decisions shows how judges adhere closely to precedents and avoid making orders with significant budgetary consequences. We recognise that judges are mindful of the need to preserve judicial legitimacy by making orders that the other arms of government can implement effectively. Furthermore, socio-economic rights litigations often involve decisions that impact on government resource allocation. This places judges in a difficult position because their rulings can have substantial budgetary and policy implications. As evident in the Thubakgale and Modderklip cases, non-compliance by state officials and difficulties in executing court orders influence judges to exercise self-imposed limits on the remedies they grant. While this cautious approach reflects judges’ awareness of their limitations and their respect for democratic governance structures, it leaves the poor vulnerable to grievous rights violations.142 The challenge is therefore how to balance rights protection with respect for separation of powers and resource constraints.

				We recommend judicial adoption of the minimum core content of socio-economic rights as a measure to promote political accountability. Judges should identify an essential baseline of policies or services that executive officials should guarantee, especially to poor and vulnerable groups. This minimum should be regardless of executive measures for the progressive realisation of rights. For example, the minimum core content of the right to basic education could be articulated as access to textbooks, availability of classrooms, desks, learning boards, sufficient teachers, and even public transport to school. To balance judicial activism with separation of powers and resource constraints, judges could stipulate that programmes for realising adequate housing must be reasonable, realistic and measurable. While reasonableness may be contextual, measurability can be easily gauged through realistic timelines and expert evidence. The minimum core yardstick would ensure that vulnerable persons are not left without the bare essentials necessary to live with dignity. It is unsatisfactory for judges to deny the minimum core on the ground of contextual variances in socio-economic rights claims. For example, the corrupt conduct of the Ekurhuleni Municipality in the Thubakgale case is uncontroverted. The fact that its egregious conduct did not influence the majority to award constitutional damages reveals the 

				
					
						142	For example, paras. 56-58, 160 and 163 of the Mazibuko case considered the role of litigation in securing social and economic rights.
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				weakness of using context as an excuse. The Constitution clearly requires the state to adopt policy measures to provide basic amenities and for judges to evaluate the reasonableness of these measures. Thus, even though determinations of reasonableness may have budgetary implications, they are not in themselves directed at rearranging budgets. By adopting a minimum core approach, the judicial, legislative and executive functions can achieve appropriate constitutional balance. Even where court orders have budgetary consequences for the executive branch, the counter argument would be that budgets for providing basic amenities would be improved if corrupt practices by state officials were not rife.

				Given the alarming deterioration in service delivery in South Africa, robust judicial enforcement of socio-economic rights is urgently needed. We therefore recommend specialised training to be provided to judges on the nature of judicial activism and socio-economic rights litigation. Here, trainers could foster meaningful engagement between the state and rights bearers to define minimum standards in socio-economic policies and reviews of their reasonableness. Specialised training could assist the courts to better justify their legal reasoning to avoid accusations of sabotaging the transformative potentials of the Constitution.

				Finally, we recommend increased civil society advocacy to encourage the executive branch to reduce corruption, promote transparency, prioritise hiring of qualified personnel, and devote more resources to the provision of basic amenities. Civic advocacy should extend to judges because judges are the final resort for people who live in conditions that rob them of their humanity.
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