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				THE ADMISSIBILITY OF EVIDENCE ARISING DURING A DISCIPLINARY HEARING AT A CRIMINAL TRIAL: LIEBENBERG V THE STATE [2023] ZACC 33

				SUMMARY

				On 10 October 2023, the Constitutional Court passed judgement on the interesting question relating to the admissibility of evidence at a criminal trial. An employee testified during her disciplinary hearing called by her employer. The issue to be decided was whether evidence stemming from her testimony was subsequently admissible at her criminal hearing. The pressing question to be decided by the court was whether the admissibility of her testimony would impact her section 35 constitutional rights. In this contribution, we present a detailed analysis of the Liebenberg decision.

				Keywords: Admissibility of evidence, fair trial, constitutional rights, administration of estates, estate fraud

				INTRODUCTION

				It is trite that, for a conviction in a criminal court, the prosecution is tasked to prove the accused’s liability beyond reasonable doubt.1 In this context, a court should remain mindful of an accused’s constitutional right to a fair trial, which includes the right to be presumed innocent, the right to remain silent and not testify during the proceedings, and the right to adduce and challenge evidence as entrenched in sections 35(3)(h) and 35(3)(i) of the Constitution of the Republic of South Africa of 1996, respectively.

				After a period of protracted litigation, the matter in the case under discussion reached the Constitutional Court. The central issue before the Constitutional Court was the admissibility of evidence arising during the course of the 

				
					
						1	Burchell 2016:51; Kapa v S (CCT 292/21) [2023] ZACC 1 (24 January 2023):par.67; S v Kesa (CC19/2020) [2023] ZAECMHC 6 (13 February 2023):par. 25; S v Mncube (CCP42/2021) [2023] ZAKZPHC 15 (15 February 2023):par. 165; Tuta v The State 2023 (2) BCLR 179 (CC) (31 May 2022):par. 74.
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				applicant’s employer’s disciplinary processes at the applicant’s subsequent criminal trial and, if not, whether the applicant’s right to a fair trial was infringed. In essence, the applicant argued that the evidence arising during the course of her employer’s disciplinary processes was indeed inadmissible at her criminal trial (the reasons for which to be discussed below) and the admission thereof had infringed her right to a fair trial.

				In the discussion to follow, the facts and litigation history of the matter will be presented, followed by a critical discussion of the Constitutional Court’s response to the submissions made by the applicant and the respondent.

				FACTS AND LITIGATION HISTORY

				The applicant was an employee in the estate division of a local bank. When administering an estate, she was bound by her employer’s proscriptions as they relate to section 11(1)(b) of the Administration of Estates Act2 which reads as follows:

				11 Temporary custody of property in deceased estates

				(1) Any person who at or immediately after the death of any person has the possession or custody of any property, book or document, which belonged to or was in the possession or custody of such deceased person at the time of his death-

				(a) shall, immediately after the death, report the particulars of such property, book or document to the Master and may open any such document which is closed for the purpose of ascertaining whether it is or purports to be a will;

				(b) shall, unless the Court or the Master otherwise directs, retain the possession or custody of such property, book or document, other than a document being or purporting to be a will, until an interim curator or an executor of the estate has been appointed or the Master has directed any person to liquidate and distribute the estate: Provided that the provisions of this paragraph shall not prevent the disposal of any such property for the bona fide purpose of providing a suitable funeral for the deceased or of providing for the subsistence of his family or household or the safe custody or preservation of any part of such property…

				The applicant was aware that no monies may be paid out prior to the finalisation of the liquidation and distribution account except in two special circumstances: funeral costs and the subsistence of family members.3

				The bank conducted exploratory discussions which resulted in charges against her alleging a failure to comply with the above quoted section 11(1)(b). She was thereafter served with written warnings on two different occasions. These caveats elicited a promise by Liebenberg to henceforth obtain documented permission from her line manager prior to any payouts. Following these events, Liebenberg subsequently came under heightened scrutiny, uncovering additional contraventions. Two exploratory discussions 

				
					
						2	66/1965.

					
					
						3	Liebenberg v The State [2023] ZACC 33:par. 3.
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				were further conducted with Liebenberg during 2011 by an examiner appointed by the bank. These discussions were documented and Liebenberg provided documented declarations during these discussions. The documented declarations were later transcribed.4 Liebenberg acknowledged that she had been informed that any declarations she made could be documented and potentially utilised as evidence against her. She was also informed that she was not required to respond to questions that could be self-incriminating.5

				Pursuant to these discussions, Liebenberg was suspended and her employment later terminated. Liebenberg would eventually face 269 criminal charges related to, among others, fraud, theft, forgery, and uttering.6

				The applicant, having had legal representation throughout, pleaded not guilty on all counts in the Northern Cape Regional Court in Kimberley and proffered no plea explanation. The initial witness was the supervisor of the property distribution division of the bank in Bloemfontein. He provided testimony concerning the exploratory discussions that were transcribed prior to the disciplinary charges having been filed against Liebenberg.7 He additionally entered into the record a letter composed by another bank official, explaining the nature of the misconduct. The applicant allegedly transgressed the ABSA policy by facilitating cash payments out of estates to receivers of the money who did not qualify under any of the exceptions. These cash disbursements led to a financial deficit for the bank, directly attributable to deficiencies in the estate accounts.

				The second witness summoned by the state addressed five of the fraud allegations. This witness also referred to the exploratory discussions she conducted with the applicant.8 Counsel for the applicant raised an objection to the submission of these declarations as evidence during the trial, contending that they were not acquired voluntarily and that his client was pressured into making the declarations. This necessitated an interlocutory trial to determine if Liebenberg was indeed pressured to make the declarations.9 The document included a segment allowing Liebenberg to express her experience regarding fairness in treatment. She confirmed that she felt she had been treated fairly throughout the interview process and stated that she had not received any promises, nor had she been coerced or threatened in any manner. The audio recording of the second of the interviews conducted in 2011 was presented in the Regional Court. The second witness was both questioned and cross-examined regarding the recording. The witness stated that, since it was merely an informal gathering of information, a staff member or union representative was allowed to be present during the declarations. The bank’s policy, however, stipulated that no legal representation is allowed during any such exploratory 

				
					
						4	Liebenberg v The State [2023] ZACC 33:par. 4.

					
					
						5	Liebenberg v The State [2023] ZACC 33:par. 21.

					
					
						6	Liebenberg v The State [2023] ZACC 33:par. 5.

					
					
						7	Liebenberg v The State [2023] ZACC 33:par. 6.

					
					
						8	Liebenberg v The State [2023] ZACC 33:par. 7.

					
					
						9	Liebenberg v The State [2023] ZACC 33:par. 8.
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				discussions.10 The witness highlighted the manner in which withdrawals from the estate accounts were made and it remained undisputed that the cash withdrawals took place as stated in the charge sheet and as confirmed by the second witness.

				During the interlocutory trial, Liebenberg contended that, had she enjoyed legal representation at the time, she would have refrained from making the declarations in the manner she did. Additionally, Liebenberg claimed that the witness had mistreated her by inquiring about the source of the money in her purse and that the witness addressed her in an unadorned manner. Liebenberg further stated that not all of the witness’s comments were documented and that she (Liebenberg) believed that she was summoned to the office to sign her suspension forms and not to be interviewed.11 Liebenberg held that she had signed the declaration to get the entire debacle behind her and to facilitate her departure from the office at the earliest opportunity. She further stated that, at that stage, she had been experiencing depression and had even contemplated ending her life. The applicant indicated that she had not been coerced into signing the statement, but that her medication had impacted her condition.

				The Regional Court determined that the declarations were made uncoerced, a fact corroborated by Liebenberg herself during the interlocutory trial. The court did however conclude that her explanations for signing the declarations were contradictory. While this issue was not initially presented as a separate argument during the interlocutory trial, the Regional Court considered the claim concerning the applicant’s lack of legal representation. It concluded that the recordings clearly indicated that Liebenberg was treated justly and that her section 35 rights were not violated.12 The Regional Court, not surprisingly, accepted both declarations as evidence.

				The state subsequently proceeded with the evidence in the primary trial, during which the second witness – a Forensic Investigator from ABSA – provided testimony concerning the cash withdrawals associated with counts 5 to 86. She explained that the cash withdrawal slips were fake, as they bore the applicant’s signature, misleadingly suggesting that a beneficiary or executor had signed them. These forged withdrawal slips were then utilised to facilitate payments from the bank’s estate accounts, resulting in the monetary losses incurred by the bank.

				Counts 259-269 were not associated with cash withdrawals; rather, they pertained to cheques issued against the estate accounts. Liebenberg drew these cheques as if they were disbursements to heirs or executors, or payments made on behalf of heirs to third parties, or transfers from one 

				
					
						10	Sec. 23 of the Constitution provides for the right to fair labour practices for all employees. Marumoagae & Damane (2024) propose the amendment of sec. 23 of the Constitution to explicitly grant employees the right to appoint their desired legal representatives during disciplinary hearings.

					
					
						11	Liebenberg v The State [2023] ZACC 33:par. 9.

					
					
						12	Liebenberg v The State [2023] ZACC 33:par. 10.
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				estate to another.13 The witness testified that, in fact, the cheques were never deposited into the heir’s accounts, and in instances where payments were made to third parties, the executors were unaware of such transactions. The witness confirmed that Liebenberg lacked the authority to draw these cheques. The witness nonetheless acknowledged that she had no direct proof that Liebenberg benefitted directly from the cash and cheque withdrawals and payments.

				The applicant made a number of formal admissions in terms of section 220 of the Criminal Procedure Act.14 The relevant parts of her section 220 statement read as follows:

				2.	I make the admissions freely and voluntarily without any influence.

				3.	I admit to all the charges as put to me in the charge sheet.

				4.	The admissions I make are shortly as follows:

				4.1	I worked at ABSA Branch, 80 Bultfontein Road. My position was a fiduciary consultant since 1992. I have been working with estates and administration thereof. In the performance of my duties I had access to various estates funds under the control of ABSA bank at my branch.

				4.2	I admit that, during the dates mentioned in column 2 of Schedule A to the charge sheet, I had unlawfully and falsely, with the intention to defraud ABSA bank and its employees, completed cash withdrawal slips and withdrew money from the bank accounts of the account holders as mentioned in all the exhibits handed up in court as well as it is mentioned in column 4 of Schedule A to the charge sheet.

				4.3	The charges I admit to are charges 1 to 86 in this regard.

				5.	In relation to count [sic.] 87 to 172, I admit further that withdrawal slips were completed in the manner that reflected as if they were completed by the beneficiaries as mentioned in column 4 of Schedule B and, therefore, I admit forging their signatures.

				6.	I have withdrawn all the amounts as stated in column 7 of Schedule B which was not due to me. However, I have not used the amounts for my own benefit but had given it to the executors of the different estates.

				7.	Pertaining to counts 173-258, I admit that I am guilty of the crime of uttering, as read with the provisions of section 51(2) of [the Criminal Law Amendment] Act 105 of 1997. I admit that I had presented withdrawal slips to the tellers of the bank to withdraw money from the various estate accounts, as mentioned in columns 3 and 4 of Schedule C to the charge sheet.

				
					
						13	Liebenberg v The State [2023] ZACC 33:par. 12.

					
					
						14	51/1977.
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				8.	Insofar as counts 259 to 269 are concerned, I admit that I completed the cheques for necessary payees to benefit from these cheques. I personally did not benefit from the pay-outs of these cheques.

				9.	My actions were wrongful and unlawful and I show remorse now as I had not followed the proper procedure. I had not benefitted at all but I paid the money to the executors of the deceased’s estate although they deny it.

				10. I admit guilt to defrauding ABSA by forging the signatures of the beneficiaries of the deceased’s estate.

				11. The epiphany I had during the trial itself made me realise that my actions were wrongful and unlawful and had caused ABSA a loss.

				12. After my investigation conducted by ABSA, all the affected estate beneficiaries were paid their money by ABSA.

				Count 259 related to a cheque issued for R2 153.63 in favour of one Mr Nanzana. Nanzana testified that, as a beneficiary of his brother’s estate, he did not receive a cheque amounting to R2 153.63. Additionally, Nanzana testified that he frequently signed blank cash withdrawal slips at Liebenberg’s request when presented with them. These withdrawals were not intended for his own benefit.15

				In light of the admissions made by Liebenberg, the sole issue left for the Regional Court to address was the fate of the funds that the beneficiaries and the executors did not receive. While Liebenberg refuted any personal gain from the money, she acknowledged that the bank incurred financial loss and that her pension funds were utilised to cover part of the deficit. The Regional Court concluded that the only logical deduction was that Liebenberg had unjustly enriched herself with the funds. Ultimately, the court determined that the state had established all elements of the offences beyond a reasonable doubt, with the exception of count 261, leading to Liebenberg being found guilty as charged and sentenced to six years’ imprisonment.16

				Following an application by the state for a confiscation order under section 18 of the Prevention of Organised Crime Act,17 a confiscation order was issued for the sum of R2 309 386.52. An amount of R347 455.29 was recovered through the applicant’s pension interest. The bank also reclaimed R1 761 931.23 from an insurance payout, while the remaining R200 000 was to be paid by Liebenberg.18

				Liebenberg subsequently appealed both her conviction and sentence to the High Court of the Northern Cape Division located in Kimberley. The basis for the appeal, which asserted that there had been a duplication of charges, was upheld. The High Court determined that the charges of fraud, forgery, and 

				
					
						15	Liebenberg v The State [2023] ZACC 33:par. 15.

					
					
						16	Liebenberg v The State [2023] ZACC 33:par. 17.

					
					
						17	121/1989.

					
					
						18	Liebenberg v The State [2023] ZACC 33:par. 19.
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				uttering constituted a duplication of charges.19 Furthermore, the High Court dismissed Liebenberg’s argument that the Regional Court had erroneously concluded that the state had established all the elements concerning the fraud charges. Instead, the High Court held that Liebenberg’s admissions under section 220 had resolved the contested facts and that she had acknowledged committing fraud.

				The High Court additionally determined that the record did not indicate any partiality on the part of the Regional Magistrate who had access to the two written caveats. Furthermore, it was noted that the evidence pertaining to the disciplinary hearings was presented without any objections from Liebenberg’s legal counsel.17 The High Court concluded that the Regional Magistrate merely made a brief comment about this evidence, without depending on it to reach a verdict of guilt.20 This verdict was based on the formal admissions by Liebenberg, as stated by the High Court. The High Court found no evidence in the interlocutory trial record before the Regional Court or in the transcribed exploratory discussions that suggested that Liebenberg was coerced or that her declarations were obtained unfairly. In both statements, the applicant affirmed that they were made freely and voluntarily, without undue influence, while she was in a sound and sober state of mind.21 She acknowledged being informed that anything she said could be documented and used as evidence against her, and that she was not compelled to respond to incriminating inquiries. Consequently, the High Court dismissed the claim that Liebenberg was treated unfairly, that the trial was unjust, or that her constitutional rights were violated. The assertion that the sentence was shockingly inappropriate and that correctional supervision would have been suitable, given the confiscation order that had been issued, was also dismissed. During the appeal, it was contended that Liebenberg had forfeited her pension, that the trial had already extended over four years, and that Liebenberg did not personally gain from the funds. Due to the determination that there had been a duplication of charges and convictions, however, the High Court did decrease the term of imprisonment from six years to four years.

				Special leave to appeal was declined by the Supreme Court of Appeal. An application for leave to appeal was consequently directed to the Constitutional Court who then heard the appeal.

				CONSTITUTIONAL COURT: THE EXCLUSIONARY RULE IN SECTION 35(5) OF THE CONSTITUTION

				The initial matter for determination by the Constitutional Court was whether this case fell within the court’s jurisdiction. Undoubtedly, this question represented the primary obstacle. Should this obstacle not be surmounted, the court would not be considered the proper forum to consider the case. If the jurisdictional criteria were satisfied, the court would then evaluate whether 

				
					
						19	Liebenberg v The State [2023] ZACC 33:par. 18.

					
					
						20	Liebenberg v The State [2023] ZACC 33:par. 19.

					
					
						21	Liebenberg v The State [2023] ZACC 33:par. 20.
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				it serves the interests of justice to permit an appeal. It was contended on Liebenberg’s behalf that the Constitutional Court possessed jurisdiction over the case, asserting that it involved constitutional issues or matters related to decisions on constitutional questions.22

				The issues presented included the state’s introduction of inadmissible evidence regarding Liebenberg’s previous behaviour and the disciplinary hearings that portrayed Liebenberg’s negative character and criminal inclinations. Additionally, it was contended on Liebenberg’s behalf that the evidence derived from declarations made during the exploratory discussions was obtained in violation of constitutional rights, as Liebenberg was coerced into making a declaration without being informed of her constitutional right to remain silent. Counsel for Liebenberg maintained that the proceedings were fundamentally unjust and irregular and that granting leave to appeal would align with the interests of justice. It is important to note, however, that evidence obtained in an unconstitutional manner can only compromise the fairness of a trial if the trial court relied on such evidence in reaching a conviction of the accused.

				Liebenberg’s primary emphasis in advocating for her application was the evidence related to the disciplinary hearings, which she characterised as legally insignificant and extremely damaging as it depicted her as an individual with a poor character and criminal tendencies.23 The applicant was thus attempting to rely on the exclusionary rule as set out in section 35(5) of the Constitution.24 A strange feature of this case is that, during trial, counsel for the applicant did not object to the admissibility of the evidence gathered during ABSA’s investigations, as expected to. The submission was that this evidence was inadmissible and that its admission led to a failure of justice. The argument was that the Regional Magistrate’s knowledge of the disciplinary hearings and sanctions created a perception that he may have been biased. Liebenberg further contended that the admission of the declarations and audio documentation of the inquiry violated her section 35 rights.25

				Section 35 of the Constitution applies to all arrested, detained, and accused persons.26 Section 35(5) determines that “evidence obtained in a manner that violates any right in the Bill of Rights must be excluded if the admission of that evidence would render the trial unfair or otherwise be detrimental to the administration of justice”. It was asserted that the High Court ought to have considered that, at that moment, Liebenberg was experiencing depression and was under medication, that she wept throughout the exploratory discussions and that she was contemplating ending her life. Liebenberg maintained that she was deprived of her right to legal representation during the discussions, as entrenched in section 35(3)(g) of the Constitution, and was, in fact, 

				
					
						22	Liebenberg v The State [2023] ZACC 33:par. 23.

					
					
						23	Liebenberg v The State [2023] ZACC 33:par. 24.

					
					
						24	Schwikkard & Mosaka 2023:229.

					
					
						25	Liebenberg v The State [2023] ZACC 33:par. 25.

					
					
						26	De Waal & Currie 2005:740. In S v Mthethwa 2004 1 SACR 449 (E):453E-F, Pickering confirmed that the rights in sec. 35 of the Constitution do not apply to suspects.
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				unaware that the discussion was to occur, believing instead that she was merely going to receive her notice of suspension.27 The caution that she could face prosecution if she intentionally provided false information was, according to Liebenberg’s counsel, a form of compulsion. Liebenberg contended that the High Court made an error by not recognising this declaration as evidence obtained unconstitutionally, which constituted a violation of her pre-trial rights, thereby leaving her vulnerable to self-incrimination.28

				The applicant contended that the criminal trial was fundamentally unfair due to the Regional Magistrate’s impatience and bias, as evidenced by his statement that, following the evidence presented by the state, there were no disputed facts. This created the impression that the applicant was attempting to unnecessarily prolong the proceedings.29 Additionally, Liebenberg argued that the Magistrate’s remark must have been influenced by the evidence regarding the disciplinary record. Citing S v Le Grange,30 Liebenberg maintained that the High Court should have determined that the comments made during the Regional Magistrate’s judgment indicated that the Regional Magistrate had prejudged the case, thus rendering the trial unfair. She further argued that the High Court should have concluded that the Regional Magistrate made an error in finding her guilty of theft, as she asserted that she did not personally benefit from the cash and cheque transactions.31

				Kriegler J, in the Constitutional Court matter of Key v Attorney-General, Cape Provincial Division,32 set out the general approach as to what constitutes a fair trial:

				In any democratic criminal justice system there is a tension between, on the one hand, the public interest in bringing criminals to book and, on the other, the equally great public interest in ensuring that justice is manifestly done to all, even those suspected of conduct which would put them beyond the pale. To be sure, a prominent feature of that tension is the universal and unceasing endeavour by international human rights bodies, enlightened legislatures and courts to prevent or 

				
					
						27	Although no South African legislation expressly provides employees, who face disciplinary hearings, an automatic right to procure external legal representation of their own choice, Coppin JA held in Monare v SA Tourism (2016) [2016] 2 BLLR 115 (LAC):par. 73, that “[i]n a disciplinary hearing, for example, there is a charge of misconduct to which an employee may either plead guilty or not guilty, which is similar to a plea to a criminal charge. Fairness and logic dictate that the same safeguards that apply in a criminal trial with regard to a plea of guilty should also apply in disciplinary hearings where the employee faces dismissal”.

					
					
						28	See S v Botha 1995 2 SACR 605 (W):610A, where Myburgh J held that a magistrate’s omission to warn the accused that he had the right to refuse to answer incriminating questions may not be an irregularity. Viewed from the perspective of the magistrate, he may have been entitled to assume that, as the accused was represented by counsel, he had been informed of his right to refuse to answer incriminating questions.

					
					
						29	Liebenberg v The State [2023] ZACC 33:par. 26.

					
					
						30	S v Le Grange 2009 1 SACR 125 (SCA):paras. 21-3 and 29.

					
					
						31	Liebenberg v The State [2023] ZACC 33:par. 27.

					
					
						32	Key v Attorney-General, Cape Provincial Division (CCT 21/94) [1996] ZACC 25 (15 May 1996).
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				curtail excessive zeal by State agencies in the prevention, investigation or prosecution of crime. But none of that means sympathy for crime and its perpetrators. Nor does it mean a predilection for technical niceties and ingenious legal stratagems. What the Constitution demands is that the accused be given a fair trial. Ultimately, as was held in Ferreira v Levin, fairness is an issue which has to be decided upon the facts of each case, and the trial Judge is the person best placed to take that decision. At times fairness might require that evidence unconstitutionally obtained be excluded. But there will also be times when fairness will require that evidence, albeit obtained unconstitutionally, nevertheless be admitted.

				Quoting from the Constitutional Court’s decision in S v Zuma and Others,33 Ackermann J in S v Dzukuda and Others; S v Tshilo34 described an accused’s right to a fair trial under section 35(3) of the Constitution as a comprehensive right which

				embraces a concept of substantive fairness which is not to be equated with what might have passed muster in our criminal courts before the Constitution came into force. Elements of this comprehensive right are specified in paragraphs (a) to (o) of subsection (3). The words “which include the right” preceding this listing indicate that such specification is not exhaustive of what the right to a fair trial comprises. It also does not warrant the conclusion that the right to a fair trial consists merely of a number of discrete sub-rights, some of which have been specified in the sub-section and others not. The right to a fair trial is a comprehensive and integrated right, the content of which will be established, on a case-by-case basis, as our constitutional jurisprudence on section 35(3) develops.35

				An important aspect to keep in mind in the current context is that unconstitutionally obtained evidence can only negatively impact the fairness of a trial if a court relied on such evidence in reaching a verdict of guilty.

				ADMISSIONS IN TERMS OF SECTION 220 OF THE CRIMINAL PROCEDURE ACT 51 OF 1977

				It was stated above that Liebenberg made certain formal admissions in the Regional Court in terms of section 220 of the Criminal Procedure Act.36 The applicant opted for the admissions to be recorded as admissions in terms of section 220. An admission in terms of section 220 is an acceptance that the fact in question is not an issue between the accused and the state requiring proof by the state. An admission is thus an acknowledgment of a fact and 

				
					
						33	S v Zuma and Others 1995 1 SACR 568 (CC):par. 16.

					
					
						34	S v Dzukuda and Others; S v Tshilo 2000 (11) BCLR 1252 (CC):par 9.

					
					
						35	Schwikkard & Mosaka 2023:240 also support this interpretation of an accused’s right to a fair trial.

					
					
						36	As substituted by sec. 12 of the Criminal Procedure Amendment Act 86/1996. Sec. 12 states that an accused or his or her legal adviser or the prosecutor may in criminal proceedings admit any fact placed in issue at such proceedings and any such admission shall be sufficient proof of such fact.
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				simply dispenses with the need for proof of the fact admitted.37 An accused is bound by the admissions made by him- or herself or made on his or her behalf by a legal representative unless either such legal representative has not been properly instructed or the admission was made as a result of a bona fide mistake.38 Zeffertt and Paizes39 explain that a formal admission only binds a party in the proceedings at which it is made. It may be proved against the declarant at other proceedings in the same way that any informal admission may be proved.40 A formal admission would, at those proceedings, not constitute “sufficient proof” of the facts to which it relates; it could thus be explained away by the accused and its weight and cogency would fall to be assessed in the same way as any other evidence adduced at those proceedings. Only facts alleged by the state may be admitted by the accused in terms of section 220. The section thus concerns the acceptance of facts alleged by the other party only and not by the accused.41

				The Supreme Court of Appeal in S v Groenewald42 held that section 220 makes it possible for a contested fact to be put beyond issue, since once made the admission constitutes “sufficient proof” of a fact so admitted.43 Both Van der Westhuizen44 and Groenewald were cited with approval by the Constitutional Court in Liebenberg v S.45 The effect of formal admissions is, therefore, quite drastic in that they dispense with the need for proof and result in the shortening of the criminal trial. Time and costs are saved in this manner.46

				In Liebenberg, the applicant was not forced to agree that the court could record the admissions she made as admissions in terms of section 220. The impact of her admissions was that the trial court based its conviction entirely on the admissions. Given the admissions made by Liebenberg, the sole issue left for the Regional Court to address was the fate of the funds that the beneficiaries and the executors did not receive. The court determined that the only logical conclusion was that Liebenberg had unjustly benefited from the funds. The court thus held that the prosecution had established all the components of the offenses, with the exception of count 261, and Liebenberg was convicted accordingly.47

				
					
						37	So confirmed in S v Seleke en ’n Ander 1980 3 SA 745 (A):paras. 754 A-B, S v Groenewald 2005 (2) SACR 597 (SCA):par. 33 and S v Van der Westhuizen 2011 2 SACR 26 (SCA):par. 32.

					
					
						38	Du Toit 2024: ch. 24-p80A.

					
					
						39	Zeffertt & Paizes 2017:1070.

					
					
						40	See Zeffertt & Paizes 2017:1070.

					
					
						41	Confirmed by Phatshoane J in Isaaks v S (CA&R 117/14) [2015] ZANCHC 8 (20 March 2015):par. 14 and in S v Dingoos 1980 1 SA 595 (O):par. 597. See also Du Toit 2006:402.

					
					
						42	S v Groenewald 2005 (2) SACR 597 (SCA):par. 33.

					
					
						43	Cf. Du Toit 2024:ch. 24-p81. See also S v Mjoli & Another 1981 3 SA 1233 (A):paras. 1247B-C. Schwikkard & Mosaka 2023:546 also cite S v Groenewald.

					
					
						44	Van der Westhuizen 2011 2 SACR 26 (SCA):par. 32.

					
					
						45	Liebenberg v The State [2023] ZACC 33:paras. 42-43.

					
					
						46	Schwikkard & Mosaka 2023:546.

					
					
						47	Liebenberg v The State [2023] ZACC 33:par. 16.
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				RELEVANCE OF EVIDENCE ARISING DURING THE DISCIPLINARY HEARINGS

				Liebenberg contended that the evidence in question was obtained in violation of her constitutional rights, as she was forced to provide a statement, thereby infringing upon her right to remain silent. She asserted that this situation rendered the trial unjust. Furthermore, the applicant claimed that the unfairness was exacerbated by the fact that this inadmissible evidence likely led the Regional Magistrate to view her as possessing a negative character with criminal inclinations.

				Potterill AJ clarified in Liebenberg that if the evidence did not contribute to the conviction of the accused, it could not be deemed to have rendered the trial unfair or harmful to the administration of justice. During oral arguments, the applicant conceded that the Regional Court’s rationale for conviction did not suggest that the Magistrate relied on the evidence from the disciplinary hearings in any manner. In determining the applicant’s guilt, the Regional Court based its decision on the admissions under section 220 and the overall evidence presented for each count of theft and fraud, excluding the evidence related to the disciplinary hearings. Potterill AJ noted that the evidence claimed to be inadmissible had no impact on the applicant’s convictions, as it was not referenced in the Regional Magistrate’s rationale for the conviction. This was not unexpected, given that the applicant had effectively pleaded guilty by acknowledging all elements of the alleged offences. Therefore, there was no necessity for the Regional Magistrate to consider any evidence that preceded Liebenberg’s formal admissions.

				Since the Regional Court based its conviction on the section 220 admissions made by the applicant, the court could still have convicted the accused without the admission of the statements that were made by the applicant during the investigations by the employer. There was sufficient corroborating evidence that could sustain the finding of guilty without any reference to the statements made during the disciplinary hearings. Pertaining to the evidence of the investigations prior to the disciplinary hearings and the disciplinary sanctions, the state argued that the evidence was merely tendered to prove that the applicant had acted with the intention to commit the offences.48

				The prosecution contended that the declarations provided by Liebenberg were made freely and uncoerced. Furthermore, the prosecution asserted that the High Court rightly determined that the evidence presented during the interlocutory trial demonstrated that Liebenberg was not compelled to make these declarations. Regarding the written declarations, the prosecution argued that Liebenberg was made aware of her right to not self-incriminate and highlighted that her conviction was based on the admissions made under section 220.49 Although there was no direct evidence indicating that Liebenberg benefited from the theft and fraud, the prosecution maintained that the circumstantial evidence available to the Regional Court was such that 

				
					
						48	Liebenberg v The State [2023] ZACC 33:par. 30.

					
					
						49	Liebenberg v The State [2023] ZACC 33:par. 31.
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				the only reasonable conclusion to be drawn was that she indeed benefited. Consequently, the prosecution submitted that Liebenberg was justly convicted of theft and fraud.

				THE CONSTITUTIONAL COURT’S JURISDICTION

				As indicated above, the issue of jurisdiction represented the primary challenge in this case. Should this challenge remain unaddressed, the Constitutional Court would not be considered the proper forum to consider the matter. If the jurisdictional requirement had been satisfied, the court would then evaluate whether granting leave to appeal serves the interests of justice. In Van der Walt v S,50 the Constitutional Court opined that, in assessing whether an ostensible breach of fair trial rights falls within the jurisdiction of the Constitutional Court, the court inspects the severity of the alleged breach. A procedural irregularity will only constitute a constitutional issue if it is severe enough to incriminate fundamental principles of trial fairness. Potterill AJ remarked that no such severe breach had occurred that would elevate the matter to a constitutional issue, and therefore, the Constitutional Court lacked jurisdiction.51

				The next argument advanced by Liebenberg’s counsel, namely that the Regional Magistrate must have been influenced by this impugned evidence, was found by Potterill AJ to be pure speculation.52 There was nothing in the record of the proceedings to sustain this argument. The remarks made by the Regional Magistrate, during argument prior to conviction, that after all the evidence led by the prosecution “nothing was in dispute” and that she wanted to “frustrate the system” was, according to Liebenberg, indicative of the fact that the evidence about the disciplinary hearings must have influenced the Regional Magistrate for him to have made this remark. Liebenberg also relied on S v Le Grange and Others53 to argue that the High Court ought to have decided that the comment made by the Regional Magistrate demonstrated his prejudgement of the matter, resulting in an unfair trial.54 Referring to the conduct of the presiding officer, the Supreme Court of Appeal in S v Le Grange and Others55 held that, where the offending questioning sustains the inference that in fact the presiding judge was not open-minded, impartial, or fair during the trial, the court will intervene and grant appropriate reprieve.56 In S v Le Grange and Others,57 Ponnan JA held as follows:

				A cornerstone of our legal system is the impartial adjudication of disputes which come before our courts and tribunals. What the law requires is not only that a judicial officer must conduct the trial open-mindedly, 

				
					
						50	Liebenberg v The State [2023] ZACC 33:par. 15.

					
					
						51	Liebenberg v The State [2023] ZACC 33:par. 40.

					
					
						52	Liebenberg v The State [2023] ZACC 33:par. 41.

					
					
						53	See Liebenberg v The State [2023] ZACC 33:fn. 21.

					
					
						54	Liebenberg v The State [2023] ZACC 33:par. 41.

					
					
						55	See Liebenberg v The State [2023] ZACC 33:fn. 21, par. 14.

					
					
						56	See also S v Rall 1982 1 SA 828 (A):833B and S v Meyer 1972 3 SA 480(A):484D. In such a case, the court will declare the proceedings invalid without considering the merits.

					
					
						57	See Liebenberg v The State [2023] ZACC 33:fn. 21, par. 14.
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				impartially and fairly, but that such conduct must be “manifest to all those who are concerned in the trial and its outcome, especially the accused”. The right to a fair trial is now entrenched in our Constitution. As far as criminal trials are concerned, the requirement of impartiality is closely linked to the right of an accused person to a fair trial which is guaranteed by s 35(3) of our Constitution. Criminal trials have to be conducted in accordance with the notions of basic fairness and justice. The fairness of a trial would clearly be under threat if a court does not apply the law and assess the facts of the case impartially and without fear, favour or prejudice. The requirement that justice must not only be done, but also to be seen to be done has been recognised as lying at the heart of the right to a fair trial. The right to a fair trial requires fairness to the accused, as well as fairness to the public as represented by the state.

				Potterill AJ disallowed Liebenberg’s claim that, despite the lack of the High Court’s reference to the disputed evidence, in the Regional Magistrate’s rationale for conviction, it nonetheless impacted the court’s conclusion. Neither the judgment nor the record supported this contention. If it is agreed that no allegedly inadmissible evidence was relied upon by the Regional Court in convicting Liebenberg, the foundation for establishing the Constitutional Court’s jurisdiction also disappears.

				CONCLUSION

				The decision in Liebenberg v S demonstrates that a factual challenge does not afford the Constitutional Court jurisdiction. The contention that the High Court erroneously convicted Liebenberg on the section 220 admissions, since she never confessed any personal gain from the offences charged, was thus redundant. Apart from the fact that personal benefit or lucri faciendi gratia is not an element of the crimes of fraud and theft, this argument was also fallacious due to Liebenberg’s concession that she admitted all the elements of the offences in her formal admissions.58 An accused’s formal admission, made voluntarily and freely, while of sound mind and without undue influence, constitutes adequate evidence. An admission formally made by an accused is sufficient evidence and effectively transmutes into conclusive proof against the accused.59

				Bar any arguable point of law of general public importance or constitutional issue, there was no necessity for the Constitutional Court to evaluate the merits of the case.60 In these circumstances, the determination of an appropriate 

				
					
						58	Cf. Snyman & Hoctor 2020:431 and S v Kinsella 1961 3 SA 519 (C):526.

					
					
						59	See Van der Westhuizen:par. 34 and S v Mjoli 1981 3 SA 1233(A):1247B-C.

					
					
						60	In Mankayi v AngloGold Ashanti Ltd 2011 3 SA 237 (CC):par. 12, the Constitutional Court, per Khampepe J, refused to entertain appeals that seek to challenge only factual findings or incorrect application of the law by the lower courts. Sec. 167(3)(b) of the Constitution provides that the Constitutional Court’s jurisdiction is engaged in constitutional matters and matters that raise an arguable point of law of general public importance that ought to be decided by the Constitutional Court. See also S v Boesak 2001 1 SA 912 (CC):par. 15 and Phoebus Apollo Aviation CC v Minister of Safety and Security 2003 2 SA 34 (CC):par. 9.

					
				

			

		

	
		
			
				168

			

		

		
			
				Journal for Juridical Science 2025:50(2)	Case Note

			

		

		
			
				sanction would generally also not present a constitutional matter either. In the result, leave to appeal was refused.

				A glaring lacuna in this case, however, is the absence of any substantial evidence that, prior to making the statements during the disciplinary investigations, the applicant was warned that the evidence could and would be used during any subsequent criminal proceedings.
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