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				The validity of old customary marriages entered into during the subsistence of a civil marriage. You cannot have your cake and eat it, too, Ndlovukazi (Queen): Zulu v Mathe (unreported case numbers 2751/2021P; 2752/2021P [2022] ZAKZPHC 6 (2 February 2022))

				SUMMARY

				Prior to the passing of the Marriage and Matrimonial Property Law Amendment Act 3 of 1988, the legal position was that a civil marriage trumped any customary marriage. Entering into a civil marriage had two major effects, namely it dissolved any existing customary marriage, and it prevented a man from entering into any subsequent marriage with another woman. However, post-1988, the legal position was slightly altered. An earlier civil or customary marriage trumped any subsequent marriage. A man who was a party to a customary marriage could no longer enter into a civil marriage with another woman; that civil marriage would be invalid. This note discusses the case of the late Zulu king, Goodwill Zwelithini, and his various consorts. The first marriage in 1969 was a civil marriage. The subsequent marriages were customary marriages. As pointed out earlier, strictly speaking in law, these subsequent marriages were invalid owing to the earlier civil marriage to the first wife. This position remained the same in 1988. It must be borne in mind that the invalidity in question came about because of past inequality. South Africa is now a constitutional state that prides itself as the epitome of basic human rights, including equality and human dignity. It would be hypocritical to espouse basic human rights in the Constitution, while perpetuating past inequality in the context of the above customary marriages. In the case under present discussion, Zulu v Mathe, the court missed 

			

		

		
			
				Published by the UFS

				http://journals.ufs.ac.za/index.php/jjs

				© Author(s)

				
					[image: ]
				

				
					
						[image: ]
					

				
				
					[image: ]
				

			

		

		
			
				RESEARCH Article

			

		

	
		
			
				2

			

		

		
			
				Journal for Juridical Science 2025:50(1)	Research Article

			

		

		
			
				an opportunity to pronounce on the validity of customary marriages that were invalidated, due to inequality. Arguably, the court also missed the opportunity to pronounce on the validity of the late King’s last customary marriage, which was entered into in 2014, many years after the passing of the Recognition of Customary Marriages Act 120 of 1998. This case note is a critical discussion of this aspect of the judgment.

				Keywords: Legal pluralism, customary marriage, polygamy, matrimonial property

				Introduction 

				The saying ‘you can’t have your cake and eat it, too’ resonates with having an option between two goods that cannot co-exist with each other.1 If you choose the former, you cannot have the latter. Attempting to have both is an attempt at the impossible. The facts in Zulu v Mathe2 resonate with this saying. The year 2025 marks four years since the passing of the King of AmaZulu, King Goodwill Zwelithini KaBhekuzulu, in March 2021. Since his passing, a series of cases have emanated from his immediate family. These cases deal with testamentary, matrimonial, and succession issues. Zulu v Mathe is one of the cases that have come before courts. The applicant, Queen Sibongile Dlamini-Zulu, brought Zulu v Mathe before court. She sought an order declaring that she was entitled to half of the assets in the deceased estate by virtue of the status of her civil marriage in community of property with the king. At the same time, the applicant did not initially wish to challenge the validity of the king’s subsequent customary marriages to the other queens. It was only during oral submissions that the validity of the subsequent customary marriages was challenged from the bar.3 

				During his lifetime, the king had married six wives. The first marriage was to the applicant. This was a civil marriage in community of property entered into on 27 December 1969.4 The subsequent customary marriages with the other queens were in 1974 (2. Queen Buhle Mathe); 1977 (3. Queen Mantfombi of Eswatini); 1988 (4. Queen Thandekile Ndlovu); 1992 (5. Queen Nompumelelo Mchiza), and 2014 (6. Queen Zola Mafu).5 The internet is replete with news of the king’s sixth marriage to Queen Zola Mafu in 2014.6 For the sake of clarity, marriages entered into before the commencement of the Recognition of Customary Marriages Act 120 of 1998 (the Recognition Act), such as the king’s second to fifth marriages, have become known as old customary marriages and are referred to as such in this note. 

				At the outset, it is important to indicate that women’s rights to self-determination must be respected and supported. However, the applicant in Zulu v Mathe was not an ordinary woman. She was the Queen of the Zulu 

				
					
						1	Blech & Funke 2010:42.

					
					
						2	Zulu v Mathe [2022] ZAKZPHC 6 (2 February 2022).

					
					
						3	Zulu v Mathe:par. 19.

					
					
						4	Zulu v Mathe:par. 8. 

					
					
						5	Coan “A historic wedding”, https://www.citizen.co.za/witness/archive/a-historic-wedding-20150430/ (accessed on 17 January 2024).

					
					
						6	Mthethwa “King Goodwill weds his sixth queen”, https://www.timeslive.co.za/news/south-africa/2014-07-27-king-goodwill-weds-his-sixth-queen/ (accessed on 17 January 2024).
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				nation who enjoyed the benefits associated with being queen. With every benefit comes a responsibility. From a cultural perspective, the queen, as consort, had a responsibility to lead the Zulu nation alongside the king.7 Arguably, she also had a responsibility to uphold and protect Zulu culture and identity.8 For this reason, it may, in turn, be argued that, in seeking to invoke the superiority of her civil marriage, the court application was a reminder of the inferior place to which customary marriages were subjected in the past.9 It was also a reminder of how colonialism and apartheid reduced kings to puppets and beggars.10 A king’s role is to lead his people in an exemplary manner. The fact that the Zulu king had to resort to a civil marriage in 1969, knowing that this would legally bar him from entering into further marriages,11 as is customary for African kings, suggests that King Zwelithini was rendered powerless in a few respects. Without a civil marriage, he would not have been regarded as married in the legal sense, because customary marriages did not enjoy full recognition.12

				Zulu v Mathe dealt with several issues, including the co-existence between civil and customary marriages, testamentary and hereditary succession, as well as matrimonial property. This note only focuses on the co-existence between civil and customary marriages. It is concerned with the validity of old customary marriages entered into during the subsistence of a civil marriage. It will be observed that, from a cultural perspective, the application in Zulu v Mathe is not in the interest of nation-building. The past and present legal position regarding the co-existence of civil and customary marriages is discussed in detail. It will also be argued that, in this case, the court missed an opportunity to pronounce on the validity of old customary marriages that were entered into during the subsistence of a civil marriage with another wife. 

				The legal position when the king’s subsequent customary marriages were entered into was that they were invalid, because he was already a party to a civil marriage with the applicant.13 This case note argues that this invalidity was borne out of inequality and discrimination against customary law and African people inflicted by the colonial and apartheid governments. The current constitutional regime cannot simply continue with the past discrimination. This then brings into question the extent to which the Recognition Act recognises old customary marriages such as the late king’s customary marriages. An 

				
					
						7	Shangase 2014:1. The role of royal women was subtle and strategic. In addition to assisting the monarch, they played a pivotal role in leadership decisions. In this rendition, the author documents the role played by at least three notable queens in the leadership of the Zulu monarch.

					
					
						8	It does appear that, at the time of revising this case note, the applicant queen had assumed her role in the Zulu monarch and assisting her husband’s successor, King Misuzulu. See Sikhakhane “King Zwelithini’s wife warns rural women to cherish their land”, https://scrolla.africa/king-zwelithinis-wife-warns-rural-women-to-cherish-their-land/ (accessed on 25 August 2024).

					
					
						9	Bonthuys & Pieterse 2000:619.

					
					
						10	Osman 2019:99.

					
					
						11	Bonthuys & Pieterse 2000:620.

					
					
						12	Bonthuys & Pieterse 2000:617.

					
					
						13	Sec. 22 of the Black Administration Act 38/1927.
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				interesting feature about the king’s marriages is that they span over a period where different laws applied at a given time. This will be illustrated below. This note thus argues that, save for the last marriage, the other customary marriages should be treated as valid. The special issue with the last marriage is also discussed.

				Facts 

				As stated earlier, during his lifetime, the King of the Zulu nation managed to marry a total of six queens. The first of the king’s marriages was to the applicant, Queen Sibongile Dlamini on 27 December 1969.14 This was a civil marriage in community of property entered into in terms of the Marriage Act 25 of 1961.15 According to the applicant, when the late king’s last will and testament was read, it did not cater for the fact that there existed a civil marriage in community of property between her and the king. Instead, the will provided that, if the applicant sought to assert her rights in terms of the marital regime, she will be disinherited of all rights in the Royal Household Trust and other benefits.16 

				The applicant brought this application as a way of enforcing her rights in the joint estate between her and the late king. Among other things, she sought a declaratory order affirming her rights in terms of a marriage in community of property and an order directing the executor of the deceased estate to desist from giving effect to any provision of the will that was contrary to her civil marriage in community of property.17 She contended that the testamentary disposition of the entire joint estate by the king, as though he was the sole owner thereof, was “legally incompetent and impermissible”.18 It must be noted that the applicant did not initially seek to challenge the validity of the king’s subsequent customary marriages. Her founding affidavit did not seek this; instead, an attempt was made to challenge the validity of these subsequent marriages from the bar.19

				Decision 

				The court dismissed the application. It declined to issue any declaratory order on the ground that there was no live dispute regarding the status of the applicant’s civil marriage to the king and the proprietary consequences 

				
					
						14	Zulu v Mathe:par. 8.

					
					
						15	Zulu v Mathe:par. 8. It must be added that there are reports that the queen’s marriage certificate states that her marriage was in terms of sec. 22(6) of the Black Administration Act. See Kgosana “Queen Dlamini unlikely to succeed in legal bid against king’s other marriages”, https://www.citizen.co.za/news/queen-dlamini-unlikely-to-succeed-in-legal-bid-against-kings-other-marriages/ (accessed on 17 January 2024).

					
					
						16	Zulu v Mathe:par. 11.

					
					
						17	Zulu v Mathe:par. 2.

					
					
						18	Zulu v Mathe:par. 13.

					
					
						19	Zulu v Mathe:par. 19.
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				thereof.20 The court observed that the application was brought before any dispute could arise,21 and that the application had been triggered by the installation of the king’s third wife, Queen Mantfombi of Eswatini, as regent. At the time the application was heard, the regent had passed away, further contributing to the mootness of the matter.22 The court cautioned against giving orders that amount to nothing more than an “advisory opinion or abstract propositions of law”.23 

				The court also declined to issue an order directing the executor not to implement provisions of the king’s will that are in conflict with marriage in community of property.24 It held that the applicant had failed to show that she had a right that was being infringed and in need of protection mainly because the will had not been implemented.25 Further, the royal estate is divided into five categories.26 It was not clear to which category the applicant sought to exert her claim.27 The court did not divulge further details regarding the categories of the royal estate. 

				While the court held that the law regarding the competence of a person to enter into a subsequent marriage during the subsistence of a civil marriage was clear,28 that is, the marriage was void, it would not address this matter any further, as the matter was not properly pleaded on paper. Further, the applicant did not seek any consequential relief upon the court declaring the customary marriages invalid.29 The court also held that the applicant had, in fact, conceded that the marriages were valid as recognised by the Recognition Act.30 However, the court did not indicate whether this concession by the applicant was correct in law. In addition, the court held that there was no live dispute between the applicant and the other queens.31

				Discussions 

				The historical background regarding the coexistence of civil and customary marriages opens the discussions. The impact of the Recognition Act on the king’s marriages then follows. Thereafter, the argument that the decision under present discussion was a missed opportunity to pronounce on the validity of the customary marriages is set out. The special issue with the last customary marriage in 2014 will be addressed last. 

				
					
						20	Zulu v Mathe:par. 37.

					
					
						21	Zulu v Mathe:par. 26.

					
					
						22	Zulu v Mathe:par. 37.

					
					
						23	Zulu v Mathe:par. 35.

					
					
						24	Zulu v Mathe:par. 32.

					
					
						25	Zulu v Mathe:par. 27.

					
					
						26	Zulu v Mathe:par. 33.

					
					
						27	Zulu v Mathe:par. 33.

					
					
						28	Zulu v Mathe:par. 30.

					
					
						29	Zulu v Mathe:paras. 32 and 38.

					
					
						30	Zulu v Mathe:par. 38.

					
					
						31	Zulu v Mathe:par. 38. 
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				4.1	Historical background of the coexistence between civil marriages and customary marriages 

				During the early years of colonialism, customary marriages were still regarded as marriages and not as mere unions.32 Early enactments referred to native marriages and not native unions. For instance, Law 13 of 1875 was passed to abolish all taxes that African people had to pay to register their customary marriages. This enactment addressed customary marriages as such, and not as unions. The attitude towards customary marriages changed as both colonisers and missionaries generally frowned upon customary law. They adopted a policy of non-recognition towards customary law.33 The colonisers, influenced by missionary views, shunned customary marriages because of the practice of ilobolo and their potentially polygamous nature.34 But the rejection of polygamy is questionable, given that Dlamini argues that it was disingenuous to say that civil marriages do not allow polygamy. He argues that the fact that a civil marriage allows people to divorce and remarry means that it allows serial polygyny.35 

				The missionaries viewed the African lifestyle as pagan.36 In the process, they instructed their African converts to abandon their way of life, including clothing, ancestral practices, and other practices.37 Some converts abandoned these practices and adopted a Western way of life. Others simply fused their African lifestyle with their newly found religion.38 Missionaries mistook Western life for Christianity. Unfortunately, the fallacious idea that the African lifestyle is not Christian has stuck on to this day. For instance, some Christian Africans still conclude dual marriages because of the belief that only civil marriages are Christian marriages. Interesting as it is, the issue of the African lifestyle and Christianity is beyond the scope of this note. 

				The Black Administration Act 38 of 1927 (the BAA) was passed two decades before the implementation of the apartheid policy. It was first passed as the Native Administration Act and, after a few amendments, its name was eventually changed to the Black Administration Act. The BAA was an attempt to regulate various aspects of the lives of Africans.39 It was also an attempt to unify the customary laws of the various ethnic groups in South Africa. The BAA did not recognise a customary marriage as a marriage in the sense of the word. It referred to a customary marriage as a union. However, the Act would yield in special circumstances and afford piecemeal recognition of customary 

				
					
						32	Mamashela 2021:28.

					
					
						33	Osman 2019:99.

					
					
						34	Maithufi & Bekker 2002:182.

					
					
						35	Dlamini 1991:76.

					
					
						36	Mndaweni 1990:368.

					
					
						37	Denis 2006:312.

					
					
						38	Dlamini 1983:91.

					
					
						39	These aspects included the appointment of chiefs (Chapter 1), land registration and tenure (Chapter 3), as well as marriages and succession (Chapter 5).
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				marriages.40 Note below a few examples of piecemeal recognition such as the protection afforded to a discarded spouse. Nonetheless, the piecemeal recognition was not unqualified. It would only be afforded provided that doing so was not considered repugnant to public policy.41 But the problem was that public policy was determined according to a Western, and not an African lens. Even if a practice of customary law was not considered repugnant, it could easily be distorted by those who did not understand it well.42 

				The lack of full recognition had a devastating impact on women and children. For example, until the passing of the Black Laws Amendment Act 76 of 1963, customary marriages did not give rise to a duty of maintenance and support.43 Sec. 31 of this Act changed the status quo. It made it possible for a party to a customary marriage to bring a claim for loss of support. However, this section did not extend to people such as the Zulu king’s customary law wives, because sec. 31 did not protect wives whose husband was already a party to a civil marriage. The advent of democracy made it possible to successfully challenge the constitutionality of the differentiation in sec. 31 in Gaza v Road Accident Fund.44 

				Before discussing specific provisions of the BAA any further, it is important to interject and state that, in 1932, the Natal Code of Native Law 168 of 1932 was passed. Unlike the BAA, this Code applied only in Natal. The Code also downgraded customary marriages to unions.45 It is important to place a caveat on record regarding the BAA and the Code, in that these enactments were not an accurate reflection of customary law. They were only designed to maintain a degree of control over the affairs of African people.46 Further, they had hardly any or no input from the people who lived under customary law and understood it well. This made it easier for the colonisers to interpret rules of customary law in a manner that benefited their cause, which was, among other things, dispossession of land.47 The non-participation of African people in the law-making process created a legitimacy crisis, in that African people did not feel that the law applied to them.48 This would explain the persistence of the lobolo practice, despite this not being a legal requirement for a customary marriage, as pronounced in the Code of 1932. 

				According to sec. 22 of the BAA, the fact that a man was already a party to a customary marriage or marriages was not a bar to a civil marriage with another woman. All that was required was a declaration before a magistrate or 

				
					
						40	An example of this piecemeal recognition appears in sec. 22 of the BAA. For example, a husband who wished to enter into a civil marriage with another wife was required to disclose the name(s) of his customary wife(s), the children of the respective wife, and what property he has allotted to each wife.

					
					
						41	Maithufi & Moloi 2005:144.

					
					
						42	Osman 2019:99.

					
					
						43	Maithufi & Bekker 2009:164.

					
					
						44	Gaza v Road Accident Fund [2007] ZASCA (19 November 2007).

					
					
						45	Mamashela 2021:28.

					
					
						46	Dlamini 1992:133-134.

					
					
						47	Osman 2019:100.

					
					
						48	Dlamini 1992:136.
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				a commissioner of native affairs. The man was required to declare the name(s) of his existing spouse(s) and every child born of the customary marriage, as well as the nature and amount of any movable property he had allocated to each woman or house.49 Following this declaration, the man could enter into a civil marriage with another woman. An existing customary marriage was subservient to a civil marriage.50 Once a man entered into a civil marriage, all existing customary marriages were automatically dissolved.51 The customary law spouse was discarded. Often, she was not aware of the subsequent civil marriage. The news of the impeding civil marriage often came to bear after the death of the husband. 

				It is interesting to note that the above position was outlawed in the Transkei homeland when it gained independence. Sec. 3 of the Transkei Marriage Act 21 of 1978 allowed a man to enter into civil marriages with several wives. This Act also allowed the co-existence of civil marriages and customary marriages.52 A man could be a party to both civil and customary marriages with different wives. Thus, the problems with the discarded spouse did not arise in the Transkei. 

				It is also important to point out that the BAA did not leave the discarded spouse without some protection. As noted earlier, her husband had to allocate property to her house before embarking on a civil marriage. He had to make a declaration to this effect and the marriage officer had to confirm it.53 Failure to declare truthfully before a marriage officer was an offence, for which the perpetrator could be sentenced to a fine or imprisonment not exceeding three months.54 A man who contracted a civil marriage during the subsistence of a customary marriage(s) with another woman without having disclosed such before a magistrate or a commissioner was guilty of an offence for which he could be sentenced to a fine or imprisonment not exceeding six months.55 Knowingly making a false declaration was also an offence punishable in the same way as perjury.56 In addition to the above, the interests of the discarded spouse and her children were protected in the event of the death of the husband.57 

				While this protection of the discarded spouse may have been welcome, was it commendable? The problem is that the women in question should not have been discarded in the first instance. Had customary marriages been given the rightful legal recognition, the issues regarding the discarded spouses might not have arisen in the first instance. However, it should be noted that, even under the current Recognition Act, issues with discarded spouses still arise. In MM 

				
					
						49	Sec. 21(1) of the BAA.

					
					
						50	Nkosi 2019:10.

					
					
						51	Maithufi & Bekker 2009:164.

					
					
						52	Maithufi & Bekker 2009:164. 

					
					
						53	Sec. 22(3) of the BAA.

					
					
						54	Sec. 22(4) of the BAA.

					
					
						55	Sec. 22(5) of the BAA.

					
					
						56	Sec. 22(5) of the BAA.

					
					
						57	Sec. 22(7) of the BAA; Maithufi & Bekker 2009:164.
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				v MN,58 the Constitutional Court declared the subsequent customary marriage entered into without compliance with customary law null and void, with the result that the wife in the subsequent marriage was discarded. Arguably, the subsequent wife was not a discarded spouse because she was not a spouse for want of compliance with customary law. However, had the first wife not challenged the validity of the subsequent marriage, it would have remained as a valid marriage. Therefore, the challenge by the first wife resulted in the second wife being discarded. 

				Unlike the BAA, the Recognition Act does not provide any protection for the discarded spouse.59 Neither does it criminalise the conduct of men who enter into subsequent marriages without complying with proper procedure.60 Osman points out that the Recognition Act, in fact, punishes a discarded spouse who enters into an invalid marriage in good faith by discarding her and not allotting any property of the marriage to her.61 Maithufi and Moloi correctly argue that the position of the discarded spouse is worse under the Recognition Act.62 Because of these shortcomings in the Recognition Act, one might simply commend the BAA in so far as it protected the interests of the discarded spouse. 

				If a man was already in a civil marriage with another woman, he was barred from entering into any further marriages with other women. Unlike Transkei, South Africa did not permit polygyny in civil marriages. Unlike a customary marriage, a civil marriage was not subservient to a customary marriage. If a man, who was a party to a civil marriage entered into a civil or customary marriage with another woman, the latter marriage was invalid, and the man committed the crime of bigamy. This was the legal position when the Zulu king married the applicant (his first wife) in a civil marriage. It was also the position when the king married the second, third and fourth wife in terms of customary law. As a result of the civil marriage to the applicant, all the subsequent customary marriages were legally invalid. At this point, it is apposite to mention that, in 1981, there were attempts to make it competent for a man who was already a party to a customary or civil marriage to enter into further marriages without risking invalidity – like the law in the Transkei homeland. The KwaZulu Legislature attempted to amend sec. 22 of the BAA to make it competent for a man to enter into a subsequent civil or customary marriage.63 This attempt was never passed into law. The legal position on customary marriages, therefore, remained the same.64 

				In 1988, which is also the year in which the king married the fourth wife, important changes occurred when the Marriage and Matrimonial Property Law Amendment Act 3 of 1988 (the MMPLAA) was passed. Among other things, it 

				
					
						58	MM v MN 2013 4 SA 415 (CC).

					
					
						59	Some of the protection in the BAA is re-enacted in sec. 7 of the Reform of Customary Law of Succession and Regulation of Related Matters Act 11/2009.

					
					
						60	See MG v BM 2012 (2) SA 253 (GSJ):par. 23.

					
					
						61	Osman 2021:12.

					
					
						62	Maithufi & Moloi 2005:150.

					
					
						63	Zulu v Mathe:par. 9.

					
					
						64	Zulu v Mathe:par. 9.
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				amended sec. 22 of the BAA, by making it legally possible for spouses to enter into dual marriages with each other.65 It also made a pre-existing customary marriage a barrier to a subsequent civil marriage with another person. A person who was a party to a customary marriage could no longer enter into a civil marriage with another person.66 The subsequent civil marriage was null and void.67 This had not been the case previously. A civil marriage dissolved a customary marriage – even if the civil marriage had been concluded after the customary marriage. Nonetheless, the changes that were introduced by the MMPLAA had no impact on the validity of the Zulu king’s customary marriages, because the civil marriage predated all of them. 

				4.2	The impact of the Recognition Act on the king’s marriages 

				The Recognition Act is the first statute to give full legal recognition to customary marriages as well as the proprietary consequences thereof. It commenced on 15 November 2000. With this said, what impact did the Recognition Act have on old polygamous customary marriages concluded during the subsistence of a civil marriage, such as the ones under discussion? Did the Recognition Act revive the customary marriages so invalidated? At the outset, the system of the time invalidated these marriages. However, to answer the question as to whether the Recognition Act revived the marriages, regard must be given to the purpose of the Recognition Act and its relevant provisions. Accordingly, the purpose of the Act is to recognise an existing customary marriage and to specify the requirements for a valid customary marriage.68 It recognised both monogamous and polygamous customary marriages. In addition, it set the requirements for valid customary marriages entered into after the commencement of the Act.69 Sec. 2(1) provides that all old customary marriages are valid provided they are valid at customary law. Sec. 2(3) recognised all old valid polygamous customary marriages provided they are valid at customary law. Clearly, these marriages draw their validity from compliance with customary law. 

				Sec. 10 of the Recognition Act is also relevant for the present discussions. In terms of sec. 10(1), a party to a customary marriage is not competent to enter into a civil marriage with another person. In addition, sec. 10(4) provides that a person who is a party to a subsisting civil marriage is not competent to enter into a further marriage with another person. The effect is that the subsequent marriage will be void.70 The result is a discarded spouse. As pointed out earlier, the Recognition Act is not generous to the discarded spouse. However, a party to a customary marriage may enter into a further customary marriage with another person.71 

				
					
						65	Sec. 1(1). This provision replaces sec. 22(1) of the BAA.

					
					
						66	Sec. 1(2). This provision replaces sec. 22(2) of the BAA.

					
					
						67	Maithufi & Moloi 2005:145.

					
					
						68	The long title of the Recognition Act.

					
					
						69	15 November 2000.

					
					
						70	See also Ndlovu v Monama [2021] ZAGPJHC 434 (14 December 2021):par. 44.

					
					
						71	Sec. 10(1) of the Recognition Act.
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				With the above said, what effect does sec. 10 have on old customary marriages that were entered into during the subsistence of a civil marriage? The wording of this section clearly suggests that it applies only to marriages concluded after the Recognition Act came into operation. Therefore, sec. 10 does not address the problem regarding the validity of old customary marriages entered into during the subsistence of civil marriages. Nonetheless, it is doubtful that the Recognition Act was passed to invalidate old customary marriages and thus continue with past discrimination. At best, it is argued that the Recognition Act revived the old customary marriages that were invalidated by a system of discrimination. As argued earlier, sec. 10(4) does not apply to old customary marriages. It applies to a spouse in a civil marriage who purports to conclude a new customary marriage with another person after the Recognition Act. This latter marriage shall be invalid. It also applies to a spouse in a customary marriage who purports to conclude a civil marriage with another person after the Recognition Act. The latter civil marriage shall be invalid. Therefore, any invalidation in sec. 10 applies to marriages concluded after the Recognition Act only. 

				It is submitted that sec. 2(3) answers the question of the validity of the king’s subsequent customary marriages entered into after the civil marriage up until 1992, when he married his fifth wife. These marriages are recognised if they were valid at the time they were entered into. The problem is that, at the time, they were invalid because of a discriminatory political order. Nevertheless, they were valid in terms of living customary law – albeit not recognised by the formal customary law. It is submitted that the correct approach is that the marriages drew their validity from the living customary law and not from the common law. Had customary marriages been fully recognised as such at the time, this argument might not carry any weight. The position would be different if the king’s marriages were entered into after the Recognition Act where both monogamous and polygamous customary marriages are fully recognised. In this instance, the king’s customary marriages would be invalid because of the earlier civil marriage. 

				There are arguments that sec. 2(3) did not have the effect of reviving invalidated marriages. Nkosi seems to opine that sec. 2 does not revive old customary marriages that were invalidated by civil marriages.72 However, Nkosi raises this view in the context of a monogamous marriage where parties to a customary marriage had contracted a civil marriage with each other before the Recognition Act. According to Nkosi, entering into a civil marriage dissolved the customary marriage automatically.73 Nkosi’s argument is only practical and convenient in a monogamous marriage. If it were to extend to polygamous marriages such as the Zulu king’s marriages, then past discrimination and dominance of civil marriages over customary marriages will be perpetuated further.74

				
					
						72	Nkosi 2019:10.

					
					
						73	Nkosi 2019:10.

					
					
						74	Manthwa 2023:9.
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				The position may be different regarding the king’s last marriage, as it was entered into in 2014, after the Recognition Act. The validity of this customary marriage is discussed separately further below.

				4.3	A missed opportunity to pronounce on the validity of the king’s marriages 

				The validity of the king’s subsequent customary marriages in the face of the first civil marriage did become an issue in the court application. However, despite acknowledging what it regarded as the applicable legal position, the court would not decide on this. One does appreciate the fact that the question of validity was not properly before court as it was raised from the bar. However, as the court pointed out, it could have exercised its discretion and decided the matter in the interest of justice.75 Unfortunately, the court decided otherwise. This part of the court decision is regretted. It was in the interest of justice to decide on the matter not only for the benefit of the parties before the court, but also for many people who are in a similar situation. 

				It is submitted that customary marriages entered into before the commencement of the Recognition Act cannot be treated the same as those entered into after this Act. When the king entered into four of his subsequent customary marriages in the face of the civil marriage, the political regime of the time showed no respect to the nature of customary law, in general, and customary marriages, in particular. There was no place for polygamy in the legal parlance. Whether one agrees with polygamy or not is neither here nor there. The gist of the matter is that polygamy has always been part of customary law. Further, the Recognition Act recognises polygamy, rightfully so, it is argued.

				It is unknown what led the then young king to enter into a civil marriage in 1969 when he knew that this would bar him from marrying other wives as his position as monarch required him to marry more than one wife. It is known that, had he entered into a customary marriage in 1969, his marriages would not have received full legal recognition. He would have been an unmarried king, and this may have hurt his installation. It should also be recalled that he depended on the government of the time for provisions. Be that as it may, his subsequent customary marriages were invalid. Further, the changes that occurred in 1988 when the MMPLAA was passed, had no impact on the king’s marriages because of the earlier civil marriage to the applicant. 

				With the above said, should the subsequent marriages be invalidated and thus perpetuate past inequalities? Put differently, does the present Constitution,76 premised on equality,77 human dignity,78 and the right to culture,79 permit the invalidation of the marriages in light of past discrimination meted out 

				
					
						75	Zulu v Mathe:par. 36.

					
					
						76	Constitution of the Republic of South Africa, 1996.

					
					
						77	Sec. 9 of the Constitution of the Republic of South Africa, 1996.

					
					
						78	Sec. 10 of the Constitution of the Republic of South Africa, 1996.

					
					
						79	Sec. 31 of the Constitution of the Republic of South Africa, 1996.
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				against customary marriages? The answer to this question should be in the negative. The Constitution is committed to protecting and promoting gender equality and the right to culture.80 The argument, in this instance, is that pre-recognition customary marriages cannot be treated in the same manner as those entered into after the recognition. The reason for this was stated earlier. To reiterate, at the time the marriages were entered into, customary marriages did not enjoy full legal recognition. To get the full recognition, African people had to resort to civil marriages. This became problematic, as civil marriages did not recognise polygamy – something which the king needed to engage in by virtue of his position. Further, the past invalidation of the marriages was not borne out of any desire to protect the first spouse. Instead, it was designed to perpetuate the inferiority of customary law. This is evident from the fact that, initially, a customary marriage was subservient to a civil marriage and not the other way around. 

				Be that as it may, the court in the case under present discussion did not consider it in the interest of justice to pronounce on the validity of the king’s customary marriages. It is submitted that the court ought to have pronounced on this issue at least for two reasons that appear in the judgment, namely it was in the interest of justice to do so and the court did entertain the issue and went as far as briefly discussing what it considered to be the applicable law. One might have expected that the court would pronounce on the validity of the marriages in light of what was discussed earlier. Be that as it may, the matter was not properly before court and counsel for the other parties could have been prejudiced. However, there is no doubt at all that another court will be called to decide on the same question. When that happens, the matter will be properly before court. 

				4.4	The validity of the King’s last marriage 

				As pointed out earlier, the king’s last marriage occurred in 2014 during a changed political climate. The marriage in question is still fresh in the minds of many who observed. Others remember the marriage due to the age difference between the king and the bride. Others admired the beauty that the then young bride displayed on that day and continue to display till this day. Others remember the beauty of the traditional wedding which was attended by high-profile dignitaries, including the then President Jacob Zuma, Winnie Mandela, and Inkosi Mangosuthu Buthelezi, to name a few. 

				There is something legally significant about this marriage. It was entered into at a time when customary marriages and polygyny were fully recognised by the Recognition Act.81 In addition, the Recognition Act makes it possible for a spouse, who wishes to enter into a subsequent customary marriage, to approach the court dissolving any community of property with the first wife.82 Whether such was carried out does not appear in the judgment. It is clear that the attempt to challenge the validity of the marriages from the bar was directed 

				
					
						80	Ntlama 2009:333.

					
					
						81	Sec. 2(4) of the Recognition Act.

					
					
						82	Sec. 7(6) and (7) of the Recognition Act.
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				at all the marriages – regardless of when they were entered into. Should the last marriage be invalidated for want of compliance with the requirements in sec. 7 of the Recognition Act, which requires dissolution of community of property and entering a new court-approved contract? On the face of it, this question should be answered in the affirmative, as nothing prevented the parties from complying with the law. However, others may ask, why treat this queen differently? This differentiation may amount to indirect discrimination on the ground of age. 

				The king is now late. The invalidation of the last marriage places the blame for non-compliance sorely on the last queen. It presupposes that she could have ameliorated the situation on her own without the cooperation of the king and the other wives. It is trite that men hold sway in matrimonial matters. Often, they decide on the matrimonial property regime of the marriage, the registration of any customary marriage, the dissolution of any existing civil marriage, and bringing application for a court-approved contract. The young queen should not be punished for the king’s failure to lead the compliance processes when he had the time and the resources to do so. Her marriage should also be viewed as valid. This was not a secret marriage. It was done publicly and the first wife (the applicant), as well as the other wives never objected to it before it was entered into. This point is also underscored by the applicant’s unwillingness to challenge the validity of the king’s customary marriages in her court papers. This implies that she approved of these marriages. 

				The failure to obtain a court-approved contract, as required in sec. 7(6) of the Recognition Act also does not invalidate the last marriage. In MM v MN, the court held that failure to obtain this contract does not render a subsequent customary marriage invalid. Instead, the subsequent customary marriage will be out of community of property. But the correctness of MM v MN in this regard has been questioned. Sibisi argues that, in MM v MN, the issue before the court was on the validity of the subsequent customary marriage, and not matrimonial property. Since the Constitutional Court had already decided that the subsequent marriage was invalid, there was no need for it to pronounce on matrimonial property, as this was not the issue.83 Further, excluding the community of property can have a devastating impact on a wife who may have no assets to her name. Sibisi favours the position that is now applicable to old polygynous customary marriages, as provided for in the Recognition of Customary Marriages Amendment Act 1 of 2021. In terms of this amendment, each wife gets to keep her personal property. With respect to house property, she shares equally with her husband. She also gets her aliquot share in family property together with her husband and his other wives. 

				The above makes it clear that it will not suffice to validate the last wife’s marriage; matrimonial property matters will become an issue. According to current law, the older wives whose marriages were concluded before the Recognition Act will share in the matrimonial property according to the Amendment Act. However, in the absence of a court-approved contract, the last wife’s marriage will be out of community of property as per the decision 

				
					
						83	Sibisi 2023:746.
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				in MM v MN. This places the last wife in a precarious position and the reason for this is the status and date of her marriage. As argued earlier, this would amount to unfair discrimination on account of marital status and, indirectly, on the ground of the age of the last wife. Therefore, it is submitted that the matrimonial property matters in the last marriage should be the same as all the sister marriages. 

				Conclusion

				This case note set out the historical background of non-recognition of customary marriages and the dissolution of the latter by a civil marriage. It has shown that discrimination even disenfranchised kings. The fact that even the late Zulu King had to enter into a civil marriage knowing that this would legally prevent him from entering into subsequent marriages supports this. It argued for the validity of the king’s customary marriages and that these marriages had been revived when the Recognition Act was passed. As its name suggests, this Act recognised old customary marriages provided they were valid in terms of customary law. It also recognised polygamous marriages. This note argued that, in addition to recognition, the Recognition Act also revived old customary marriages that were invalidated by civil marriages, as is the case with the late king’s customary marriages. If this is not the position, then the Recognition Act simply continues with past discrimination and this is unacceptable. The position might be different with the king’s last marriage that was concluded in 2014. This marriage was entered into during a time when customary marriages enjoyed full recognition. It was possible for the king to dissolve the preceding civil marriage with the applicant and instead enter into a customary marriage with her. However, the issue of discrimination also arises with the last marriage. It may be argued that the last wife is being indirectly discriminated against on the ground of her age. 

				Although the issue of validity of the king’s customary marriages was not properly placed before the court, courts have, in the past, addressed such issues if it was in the interest of justice. This case is similar. There are many women who are placed in similar situations due to the past discrimination against customary law, in general, and customary marriages, in particular. There is no doubt that courts will eventually have to address this situation. Simply pointing out that the customary marriage was dissolved by a civil marriage is not enough. 
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