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THE ROLE AND IMPACT OF
CONSTITUTIONAL VALUES
OF UBUNTU, EQUALITY,
AND HUMAN DIGNITY IN
THE INTERPRETATION AND
PROTECTION OF THE RIGHT
TO HAVE ACCESS TO SOCIAL
SECURITY IN SOUTH AFRICA

SUMMARY

This article examines the role and impact of constitutional
values of ubuntu, equality, and human dignity in the
interpretation and protection of the right to have access
to social security entrenched in the Constitution of
the Republic of South Africa, 1996. Sec. 27(1)(c) of
the Constitution provides a universal social security
protection to everyone, including if they are unable to
support themselves and their dependants’ appropriate
social assistance. Against this background, this article
has three objectives. First, it enters the debate on the
universal approach that comes with a human right to
social security. Secondly, it examines the impact of the
constitutional values of human dignity, equality, and
ubuntu on the right to have access to social security.
Thirdly, it looks at how the South African courts have
incorporated and interpreted these values in their drive to
protect and enforce the constitutional right to have access
to social security. The article concludes by examining
South Africa’s compliance with its constitutional obligation
in respect of ensuring that everyone has the right to have
access to social security.
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1. INTRODUCTION

The right to social security is recognised as a human right at domestic
and international levels." The Constitution of the Republic of South Africa,
1996 (hereafter, ‘the Constitution’) reinforces this principle of social security
as a human right, by stating that “everyone has the right to have access
to social security, including, if they are unable to support themselves and
their dependants, appropriate social assistance”.? The Constitution further
places an obligation on the state and non-state actors to take reasonable
legislative and other measures,® within its available resources, to achieve the
progressive realisation of [this right].# In terms of sec. 7 of the Constitution, the
state is required to respect, promote, and fulfil the rights in the Bill of Rights.
Furthermore, the Constitution expressly provides that “the Bill of Rights is
a cornerstone of democracy and it enshrines the rights of all people in our
country and affirms the democratic values of human dignity, equality, freedom
and [ubuntu]”.®

Notwithstanding the constitutional undertaking of social security, many
problems such as poverty,® inequalities, and unemployment beset the system
of social security.” According to Statistics South Africa, the unemployment
rate in the first quarter of 2023 was recorded at 32.9 per cent, and is among
the highest in the world,® showing an increase of 0.2 of a percentage point
compared to the fourth quarter of 2022.° Furthermore, South Africa’s income
inequality and unemployment have skyrocketed over the years."

Van den Heever acknowledges that “South Africa’s social security system
is characterised by redistributive schemes that exclude many vulnerable
families and social insurance that is insufficiently comprehensive”."

Based on this premise, the objectives of this article are threefold. First, it
explores a value-based approach in assessing South Africa’s compliance with
its constitutional obligation to social security. Secondly, it examines the role
and impact of the constitutional values of human dignity, equality, and ubuntu
on the right to have access to social security. Thirdly, it delves into how the
courts have interpreted and protected these values in the context of the right

1 See sec. 27 of the Constitution of the Republic of South Africa, 1996 (hereafter,
‘the Constitution’). See also art. 22 of the Universal Declaration on Human Rights,
1948 and art. 9 of the International Covenant on Economic, Social and Cultural
Rights, 1966. See also Tshoose 2022:7-10.

2 Sec. 27(1)(c) of the Constitution.

See Malan 2005:1-23; Shoba & Zubane 2022:7-24. For further reading on the

horizontal and vertical application of the Bill of Rights, see Du Plessis and Others

v De Klerk and Another 1996 (3) SA 850:par. 8; Corrin 2009:31-71.

Sec. 27(2) of the Constitution.

Chapter 2 of the Constitution.

Nyenti 2013:913.

Ewinyu et al. 2021:3-13.

Dludla 2023.

Statistics South Africa 2022a.

Shahaboonin et al. 2023:102-111; Frances & Webster 2019:788-802.

Van den Heever 2021:11.
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to have access to social security. In its concluding part, this article canvasses
the idea that the value-based approach provides a yardstick to measure the
government’s constitutional obligation of realising the provisions of sec. 27(1)
(c) of the Constitution.

2. DEFINING THE CONCEPT OF SOCIAL SECURITY LAW USING
A VALUE-BASED APPROACH

Dror asserts that “in philosophical discourse, law is a subset of moral
philosophy that translates abstract values and imperatives into concrete
standards of action”."? Consequently, the concept of social security law is
viewed as an umbrella notion, encapsulating, among other aspects, the idea
of social assistance, social insurance, and a wide variety of private and public
measures that provide cash or in kind benefits or both, in the event of an
individual’s earning power permanently ceasing or being interrupted.'®

McGregor et al. aver that social security acts as a “safety net”, which catches
people who lose their economic footing in life because of an unforeseen or
unplanned event such as illness or unemployment.™ The author’s view is that,
when people cannot provide for themselves because of these events, the
‘safety net’ is there to prevent them from falling into complete destitution.'s For
the purpose of this article, the phrases ‘social protection’ and ‘social security’
are used interchangeably, reflecting International Labour Organisation (‘ILO’)
and United Nations practice.

The ILO defines social protection as:

the set of public measures that a society provides for its members
to protect them against economic and social distress, caused by the
reduction of income from work as a result of various contingencies
(such as, sickness, maternity, employment injury, unemployment,
invalidity, old age, death of the breadwinner, the provision of health
care, and the provision of benefits for families with children).'®

12 Dror 1957:440.

13 Olivier et al. 2003:23-24. The ILO Convention 102 of 1952 classifies social security
systems into nine standard branches, namely healthcare, sickness, old age,
unemployment, employment injury, family and child support, maternity, disability,
as well as survivors and orphans. For each of these branches, Convention No.
102, complemented by other conventions and recommendations setting higher
standards, also specifies how the systems are to be set up: What circumstances
is each branch meant to protect? Who should be protected? What type of benefit
should be provided? How do persons become eligible for benefits? For how long
should the benefit be granted? The most recently adopted ILO social security
standard, the Social Protection Floors Recommendation, 202 of 2012, expands
the normative framework for the extension of social security by introducing the
concept of nationally defined social protection floors that guarantee at least access
to essential healthcare and basic income security throughout the life course. For
a detailed discussion of what sec. 27(1)(c) entails, see Newaj 2023:126-133.

14  McGregor et al. 2021:253.

15 McGregor et al. 2021:253.

16  Garcia & Gruat 2003:13-14.
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The ILO interprets social protection as broader and more inclusive than social
security, since it incorporates non-statutory or private measures for providing
social security, but still encompasses traditional social security measures
such as social assistance and social insurance."”

Notwithstanding, the fundamental role played by social security, Razavi
admits that:

the COVID-19 crisis has revealed stark gaps in social protection, with
more than half of the world’s population having no social protection cash
benefit to fall back on, and only 30.6 per cent of the world’s working-age
population being legally covered by comprehensive social protection
system[s] that include the full range of benefits.®

Workers in the informal economy have been hard hit, with hardly any or no
recourse to social protection. Prior to the pandemic, they were excluded from
formal work-related protection and from state-provided social assistance
that targets the very poor and those outside the formal labour force.” The
employment-based social insurance scheme excludes most of the unemployed
or atypically employed population.?°

It is submitted that the interpretation of the substantive content of the
right to have access to social security ought to incorporate the constitutional
commitment to eliminate poverty, deprivation, to promote human dignity,
equality, freedom, and the principle of ubuntu. The Constitutional Court, in
Government of the Republic of South Africa and Others v Grootboom and
Others,?' made it clear that:

“The 1996 Constitution entrenches both civil, political and socio-
economic rights. All rights in our Bill of Rights are inter-related and
mutually supporting. There can be no doubt that human dignity, freedom
and equality, the foundational values of our society, are denied those
who have no food, clothing or shelter. Affording socio-economic rights
to all people therefore enables them to enjoy the other rights enshrined
in Chapter 2 of the Bill of Rights. The realisation of these rights is also
key to the advancement of race, gender equality and the evolution of
a society in which men and women are equally able to achieve their
full potential”.?2

It is important to note that the constitutional right to have access to social
security is not an absolute right, but it is subject to both internal and external
limitations.? In other words, sec. 26 contains internal limitations that qualify this
right. The state’s obligation in respect of these rights goes no further than to
take reasonable legislative and other measures within its available resources

17 See ILO 2019:Ch. 5.

18 Razavi 2022:270.

19 Razavi 2022:270.

20 Smit and Mpedi 2010:1.

21 Government of the Republic of South Africa & Others v Grootboom & Others 2001
(1) SA 46 (hereafter, ‘Grootboom’).

22  Grootboom:par. 23.

23  Olivier & Jansen Van Rensburg 2000:89-90.

166



Tshoose / The role and impact of constitutional values of ubuntu, equality

to achieve the progressive realisation of the rights.?* If a legislative measure
taken by the state to meet this obligation fails to pass the requirement of
reasonableness for the purposes of sec. 26, sec. 36 can only have relevance
if what is ‘reasonable’ for the purposes of that section is different to what is
‘reasonable’ for the purposes of sec. 26.%

A value-based approach places premium on the universalistic nature of
the protection and application of social security, rather than conditionality
associated with the provisioning of social security benefits.?® For example,
most cases’ access to formal social insurance benefits are dependent
mainly on full-time employment. Furthermore, access to adequate medical
aid benefits and maternity benefits are, to a large extent, linked to formal
employment. Consequently, not much emphasis has been placed on neither
the protection and promotion nor the fulfilment of the right to social insurance.
Social and labour legislation in South Africa are extended to those who
qualify as employees,?” thus excluding various groups of atypical workers
who fall short of the employee qualification.® As part of the interpretive
exercise, the apparent purpose to which access to social security is directed
must be considered and a ‘purposive approach’ adopted.?® This approach
entails examining the historical context of this statutory measure as well as
the purpose of the underlying justification behind social security legislative
framework viewed against the fundamental values of human dignity, equality,
and ubuntu.®

The advocates of a rights-based methodology use the language of human
rights in the context of addressing ‘individual empowerment®' or a facilitator
of agency because people can defend themselves against injustice when
they have agency.®? This view on agency and rights equates to a liberal
individualism that serves to “simply expand autonomy and choice” [viewed in
the context of social security].®

At an international level, the ILO encourages member states to close the
social security gap and progressively achieve universal protection through
the establishment and maintenance of comprehensive social security
systems.?* The ILO’s Social Protection Floor Recommendation® calls
for the implementation of the following priorities. First, the introduction of
social protection floor as a fundamental element of national social security

24 Basson 2020:852-853.

25 See Stacey 2020:193-284; Coomans 2005:173-181.

26 Sustainable Development Goals target 1.3 calls on countries to “implement
nationally appropriate social protection systems and measures for all, including
floors, and by 2030 achieve substantial coverage of the poor and the vulnerable”.

27 Maloka & Okpaluba 2019:58-63.

28 See Fourie 2017:77.

29 See Barak 2015:85-96.

30 Carpenter 1995:260.

31 Ignatieff 2001:57.

32 Ignatieff 2001:57. See Nyenti 2013:901-916.

33  Brown 2011:145.

34 See ILO Social Protection Floors Recommendation, 202 of 2012.

35 ILO Social Protection Floors Recommendation, 2012.
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systems for countries that do not have a minimum level of social protection.
Secondly, the extension of social security with a view to progressively ensure
higher levels of social security to as many people as possible, according to
national economic, fiscal capacity, and as guided by the relevant ILO’s social
security standards.®

According to the ILO, social protection floor should comprise at least four
basic social security guarantees including access to essential healthcare,
basic income security for children, persons of active age who are unable to
earn sufficient income, and older person’s benefits should be set at a level
that allows people to live in dignity.>” The social protection floor initiative
provides the minimum core content of the human right to social security. It
does this through a set of principles that provide guidelines for the design
and implementation of social security programmes.* These guiding doctrines
support both fundamental human rights values but also core principles related
to the good governance, delivery, and financing of social security systems.3®
Fuo and Du Plessis evince that “the South African courts have shown
reluctance to embrace, define and develop the minimum core content of socio-
economic rights and its general deferent attitude towards the legislature”.*

3. NORMATIVE AND CONSTITUTIONAL BASIS FOR THE RIGHT
TO HAVE ACCESS TO SOCIAL SECURITY

According to art. 22 of the Universal Declaration of Human Rights, 1948, and
art. 9 of the International Covenant on Economic, Social, and Cultural Rights,
1966, access to social security is a human right. Meanwhile, there is proof
that social security is a mechanism for achieving other economic, social, and
cultural rights, including the right to food, education, and healthcare.*' As
discussed earlier, the vast majority of the current social protection programmes
were developed to address exposure and protection of people against risks.*?

Notwithstanding the fact that the Constitution enshrines the rights of all
people in our country and affirms the democratic values of human dignity,
equality, and freedom, the vast majority of people do not have access to social
security. In S v Makwanyane,* the Constitutional Court eloquently captured
the very essence of constitutional values, when it stated that:

[o]ur new Constitution, unlike its dictatorial predecessor, is value-based.
Among other things, it guarantees the protection of basic human rights,
including the right to life and human dignity, two basic values supported

36 See fundamental principles couched in ILO’s Social Protection Floors
Recommendation, 2012.

37 See Ortiz et al. 2016:1-6.

38 See National Development Plan and United Nations International Children’s
Emergency Fund 2022:10-38.

39 ILO 2021:33-36.

40 Fuo & Du Plessis 2015:4. See also the rejection of the minimum core approach by
the Constitutional Court in Grootboom:par. 14.

41 Basson 2020:867-868.

42  Caracciolo 2014:Unknown.

43 S v Makwanyane and Another 1995 (6) BCLR 665 (hereafter, ‘Makwanyane’).

168



Tshoose / The role and impact of constitutional values of ubuntu, equality

by the spirit of ubuntu and protected in secs. 9 and 10 respectively.
In terms of sec. 35, this Constitution now commits the state to base
the worth of human beings on the ideal values espoused by open
democratic societies, the world over and not on race colour, political,
economic and social class.*

Unfortunately, COVID-19 and other concomitant socio-economic challenges
dealt a blow to these constitutional values, in that they have not only
disproportionately affected vulnerable groups such as the poor, but also
impacted negatively on their right to social security as a human right.*5
Mubangizi avers that COVID-19 has directly and indirectly magnified these
pre-existing inequalities, which manifest themselves through lack of access
to income, employment, assets, healthcare, education, equal opportunity, and
public services.*® As a result, during lockdown, the poor were affected by the
lack of essential goods and services, including food, water, and healthcare.*

This state of affairs is diametrically unlike what the Constitution promises.
For example, sec. 27 of the Constitution affords “everyone the right to have
access to, (a) health care services, including reproductive health care; (b)
sufficient food and water; and (c) social security, including, if they are unable to
support themselves and their dependants, appropriate social assistance”. Sec.
27(1)(c) guarantees “a right to have access to” social security as opposed to
“a right to” social security. The Constitutional Court, in the Grootboom case,*®
held that a “right to have access to” (in the case of housing) is a much wider
notion than a “right to”. The “right of access to” social security is protected
because social security intersects with other rights in the Bill of Rights, as
they are interrelated, interdependent, and mutually supporting.*® A proper
reading and application of this section show that the right to social security
has a universalistic character and places a high premium on a value-based
approach to social security coverage.

Vonk and Bambrough note that “the added value of the human right of
social assistance lies in the possibility for an individual to address structural
shortcomings in the existing architecture of social assistance schemes”.%
Within a human rights perspective, the normative content of social security
ought to cover nine classical risks embodied in the ILO Convention 102 of
1952. This Convention makes provision for adequate access to health services
for all, cash benefits should be provided to those incapable of working due
to ill-health to cover periods of loss of earnings, provision of social security
schemes that provide benefits to older persons, ensure the protection of
workers who are injured in the course of employment or other productive work.

Furthermore, according to Convention 102, the social security system
should cover the costs and loss of earnings from the injury or morbid condition
and the loss of support for spouses or dependants suffered as the result of

44  Makwanyane:par. 313.

45 Matthews et al. 2022:9-11.

46 Mubangizi 2021:244.

47 Mubangizi 2021:244.

48  Grootboom.

49  Grootboom:paras. 23-24.

50 Vonk & Bambrough 2020:377.
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the death of a breadwinner, working mothers should be accorded paid leave
or leave with adequate social security benefits, providing adequate income
support to persons with disabilities who, owing to disability or disability-related
factors, have temporarily lost, or received a reduction in their income, and
have been denied employment opportunities, or have a permanent disability.

Nevertheless, access to the right to have access to social security is
largely dependent on the availability of resources. The next section unpacks
the availability of resources question.

4. ELEPHANT IN THE ROOM: THE AVAILABILITY OF
RESOURCES QUESTION

The question of the availability of resources is critical to the realisation of the
right to have access to social security. The State is obliged to take reasonable
legislative and other measures within its available resources to achieve the
progressive realisation of these rights.5' As discussed earlier, the Constitution
places an obligation on the State to ensure universal access to social security.
It concurrently allows a certain degree of latitude in relation to these aspects:
the progressive realisation of the right,5? the taking of reasonable measures,
and the availability of resources.®® The meaning of the phrase ‘available
resources’ was interpreted in Soobramoney v Minister of Health (Kwazulu-
Natal)® to mean that provisions of sec. 27 regarding access to social security
impose an obligation on the State to realise these rights. However, this is
subject to the availability of resources, and that the corresponding rights
themselves are limited because of the lack of resources.% The court remarked
further that, given this lack of resources and the significant demands on
them, an unqualified obligation to meet these needs would not presently be
capable of being fulfilled.%® In Grootboom, the court emphasised that there is
a balance between goal and means.5” The measures must be calculated to
attain the goal expeditiously and effectively but the availability of resources is
an important factor in determining what is reasonable.%®

An important question arises in this context: Where does the evidentiary
burden lie in respect of the qualifying phrase, within its available resources? It
would be unreasonable to expect ordinary litigants to identify and to quantify
all the resources available to the State for the realisation of particular socio-

51 Sec. 27(2) of the Constitution.

52 In Madzodzo, the court rejected the government’s interpretation of the right to basic
education as described in various policy documents as a right to be progressively
realised over time. Instead, the court reaffirmed the developing jurisprudence on
the right to basic education by saying that the state must take all reasonable
measures with immediate effect to realise the right. See Madzodzo and Others v
Minister of Basic Education and Others 2014 (3) SA 441 (ECM).

53 Sec. 27(2) of the Constitution.

54  Soobramoney v Minister of Health (Kwazulu-Natal) 1997 12 BCLR 1696 (CC):par.
11 (hereafter, ‘Soobramoney’).

55  Soobramoney:par. 11.

56  Soobramoney:par. 11.

57  Grootboom:par. 46.

58  Grootboom:par. 46.
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economic rights. If the State wishes to rely on a lack of available resources
in order to rebut an allegation that it has failed to take reasonable measures,
it should bear the burden of proving the alleged unavailability of resources.%®
Relevant organs of state are clearly best placed to adduce this type of
evidence.®® The International Covenant on Economic, Social and Cultural
Rights, 1966 (ICESCR) stated that, if a State uses resource constraints as
an explanation for retrogressive steps, such information would be assessed,
taking into consideration a number of criteria, including:

a. The country’s level of development;

b. The severity of the alleged breach, in particular whether the situation
concerned the enjoyment of the minimum core content of the Covenant;

c. The country’s current economic situation, in particular whether the country
was undergoing a period of economic recession;

d. The existence of other serious claims on the State party’s limited resources;
for example, resulting from a recent natural disaster or from recent internal
or international armed conflict;

e. Whether the State party had sought to identify low-cost options; and

f. Whether the State party had sought cooperation and assistance or
rejected offers of resources from the international community for the
purpose of implementing.

Similarly, various options are available to South Africa, as it explores the
fiscal space options for addressing the lack of resources. In other words,
this part focuses on analysing potential sources of revenue to obtain the
supplementary financing required to achieve the right to have access to social
security. Concerning financing options, Sustainable Development Goal target
1.A calls on countries to “[e]nsure significant mobilisation of resources from
a variety of sources,®" including through enhanced development cooperation,
in order to provide adequate and predictable means for developing countries
...". Likewise, international experience shows that countries can draw on
various strategies for creating fiscal space, which should be examined in the
context of a national social dialogue, namely:

i. increasing tax revenues;

ii. expanding social security coverage and contributory revenues;
iii. eliminating illicit financial flows;

iv. reallocating public expenditures;

v. using fiscal and central bank foreign exchange reserves;

vi. managing debt: borrowing and restructuring existing deb

59 Liebenberg 2002:176-177.
60 Liebenberg 1997:350-351.
61  United Nations 2030 Agenda — Sustainable Development Goals: Goal 1A.
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vii. adopting a more accommodating macroeconomic framework, and
viii.increasing Official Development Assistance (‘ODA’) aid and transfers.®2

On the issue of maximising resources for the progressive realisation of social
security rights, Heywood points out that “when it comes to those rights that
are immediately realisable, like ‘basic education’ or ‘children’s rights to basic
nutrition, shelter, basic health care services and social security’, the state
must budget sufficient resources to fulfil those rights, unless it can show that
it is impossible to do so0”.8 It is for this reason that the government cannot use
the availability of resources and lack of appropriate and effective fiscal policy
as an excuse to realising the right to have access to social security. On this
point, Heywood posits that:

Tackling ‘broader issues of social fiscal policy’ is not just ‘a lust of the
blood, but a permission of the [Constitutional] will’ .... If this lacuna is
not filled, South Africa’s democratic project risks being destroyed as
inequality and poverty become more and more entrenched, causing
our society to develop in a shape directly contrary to the vision and
values set out in both the Preamble and founding provisions of
the Constitution.%

In light of the above, it becomes evident that the government’s inability to deal
with corruption is also a failure to meet the commitment to maximize available
resources. This is due to the fact that resources that have been misdirected or
mismanaged are squandered. As a result, funds must be used appropriately to
enable the seamless administration and management of assigned resources.
For example, when budget decision-making tasks are delegated to provincial
and local authorities, funds must be provided for training and supervision
systems to guarantee that individuals tasked with managing those resources
can do so effectively.

5. SIGNIFICANCE OF CONSTITUTIONAL VALUES IN THE
INTERPRETATION AND PROTECTION OF THE RIGHT TO
HAVE ACCESS TO SOCIAL SECURITY

5.1 Therelevance and importance of constitutional values in the
context of sec. 27(1)(c)
Hadiprayitno observe that “law is not an exclusive domain for lawyers and

legal scholars. The impacts that law has on society, its co-existence with other
norms, values, and ethics as well as its interaction with power, institutions and

62 ILO 2017:185-186. See also Ortiz et al. 2019:1-99. The South African government
uses ODA as a strategic extra-budgetary resource to improve systems, share best
practices, experiment with new models, unlock bottlenecks, add value, and play
catalytic roles in the delivery of services. For a detailed discussion on the role of
foreign aid in promoting economic growth, see Feudjou 2014:8-54.

63 Heywood 2021:19.

64 Heywood 2021:36.
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people invite scholars from various academic disciplines”.® In the context of
the right to have access to social security, this observation is of importance
for several reasons.

First, sec. 39(1)(a) of the Constitution requires a court, tribunal or any forum
when interpreting the rights entrenched in the Bill of Rights, [in particular social
security rights], to promote the values that underlie an open and democratic
society based on human dignity, equality, and freedom.® Secondly, sec. 39(1)
(2) of the Constitution provides that, when interpreting any legislation, and
when developing the common law or customary law, every court, tribunal or
forum must promote the spirit, purport, and objects of the Bill of Rights.

Sec. 39 is silent on the meaning and scope of application of the values
that underlie the Constitution on the protection and interpretation of social
security rights. Henceforth, this article examines a value-based approach
in the protection and interpretation of social security rights. The core values
of ubuntu, human dignity, equality, and freedom are significant in relation
to how they should inform executive/administrative action directed towards
fulfilling the social security rights entrenched in the Constitution. In this regard,
these values are intended to inform the future decision-making in terms of
governance, administration, and the development of policies on social security
law in South Africa. As discussed earlier, these values offer two significant
benchmarks in the interpretation and protection of social security rights.
First, these core constitutional values ought to inform state action about the
obligation to respect, protect, and fulfil the social security rights entrenched
in the Constitution.’” Secondly, these values offer a yardstick of assessing
government obligation in discharging its duties towards the indigents.

To come to the point, as it shall be evinced in the discussion below, values
underpin a rational and fair expectation of how power should be organised,
exercised, and controlled at a private and public level.®® The essential
constitutional values most particularly relevant to social security law are a
rejection of unfairness and an insistence on essential equality; respect for the
integrity and dignity of the individual, and ubuntu. It is important to note that
each constitutional value goes to the core of what we understand humanity
and the individual to be, and to what is expected when power is exercised by or
against individuals. Nyenti acknowledges “that, over the years, constitutional
values have had an impact on the expansion of the social security system”.5°

65 Hadiprayitno 2020:31.

66 Malherbe 2001:111-112.

67 See sec. 7 of the Constitution.
68 Allsop 2016:par. 4.

69 Nyenti 2016:202.
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5.1.1 The value of human dignity in social security protection and
interpretation

A fundamental principle of human rights legislation, human dignity is linked
to the right to social security but is particularly challenging to define.”® The
South African Constitutional Court has reinforced this relationship, by stating:
“Dignity is a difficult concept to capture in precise terms ... it requires us
to acknowledge the value and worth of all individuals as members of our
society”.”" The Eastern Cape Division of the High Court, in Ngalo v The
South African Social Security Agency (SASSA), poignantly captured the very
essence of human dignity, by stating that:

[tIreating human beings with dignity requires of the state to act in a
reasonable manner towards those claiming social security rights, such
as the right to social grant. Human dignity, as a fundamental constitutio-
nal value and a fundamental right enshrined in the Bill of Rights, is an
important catalyst to alleviate poverty of the historically deprived”.”

While respect is not defined in human rights law, it is reasonable to assume
that treatment with dignity is an essential element of being treated with
respect.” According to art. 22 of the Universal Declaration of Human Rights,
social security is “indispensable” to the dignity of the individual. Accordingly,
the rights to social security and to an adequate standard of living are among
the most relevant to the protection of dignity. These can be a guide to the
minimum standard of living required for the protection of dignity. Nonetheless,
it is clear from art. 11 of the International Covenant on Economic, Social,
and Cultural Rights, and art. 27 of the Convention on the Rights of the Child
that an adequate standard of living goes beyond physical necessities for
survival to include goods, services, activities, and housing in keeping with
the cultural expectations of a society. One crucial element of human dignity is
the amount of social assistance payments.” The social assistance payments
are miniscule to the extent that they undermine the dignity of the recipients,
making it impossible for them to satisfy their basic demands.”™

Dignity is the cornerstone of oneself,”® entrenched in the following four
pillars. First, human dignity is a relative right. Secondly, human dignity is not
an absolute right. Thirdly, while human dignity is a high value, it is not the
only one. Fourthly, the constitutional right to human dignity encompasses
acts and omissions that sometimes overlap with other constitutional rights,
but it includes acts and omissions that lie within its own domain and are not
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covered by other rights.”” To acknowledge inherent human dignity, the state
is progressively required to provide minimum living conditions, which are
embodied in the second-generation social and economic human rights.”®

The philosophical origins of the word ‘dignity’ is found in Greek philosophy
and in Judeo-Christian insight into the unique value and equal worth of every
human being.” In Freedom of Religion South Africa v Minister of Justice
and Constitutional Development® the Constitutional Court underscored the
importance of the right to human dignity as follows:

There is a history and context to the right to human dignity in our country.
As aresult, this right occupies a special place in the architectural design
of our Constitution, and for good reason. As Cameron J correctly points
out, the role and stressed importance of dignity in our Constitution
aim ‘to repair indignity, to renounce humiliation and degradation, and
to vest full moral citizenship to those who were denied it in the past'.
Unsurprisingly because not only is dignity one of the foundational
values of our democratic state, [but] it is also one of the entrenched
fundamental rights.®8

The idea that every individual has inherent value is expressed by human
dignity. In South Africa, where the apartheid regime and colonialism before it
denied a shared humanity, devaluing the dignity of all South Africans, respect
for the dignity of all human beings is especially crucial. The Constitution
rejects this past and upholds the value of every South African as being equal.
The Constitution and its guiding principles are the recognition and protection
of human dignity.8?

Personal dignity and autonomy are at the very foundation of human rights.
They are intricately linked to the principles of equality and non-discrimination.®
Consequently, respect for the inherent dignity of all must inform all public
policies. Social security administrators must avoid stigmatisation and
prejudice, recognise and support the realisation of social security for all,
especially vulnerable groups such as those living in poverty, living with HIV/
AIDS, and migrants. Respecting the dignity of those who receive State social
security benefits implies that all actors within the social security system should
recognise the efforts that beneficiaries are making to improve their lives. This
also implies that minimum essential levels of social protection be set in a
manner that allows them to live in dignity and health.®*

The Constitutional Court made its pronouncements on the meaning of
dignity clear in several judgments. In S v Makwanyane and Another, Justice
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O’Regan stated that, “without dignity, human life is substantially diminished”.®
She acknowledged that establishing the founding constitutional value of
human dignity acknowledges the intrinsic worth of human beings who are
entitled to be treated as worthy of respect and concern.®

In Mahlangu and Another v Minister of Labour and Others,®” the
Constitutional Court dealt with the important question of why and how the
government can justify excluding domestic workers from social security benefits
in the form of occupational health and safety protection. The Compensation
for Occupational Injuries and Diseases Act 130 of 1993 (hereafter, ‘COIDA’)
specifically excluded domestic workers from benefitting from compensation for
injuries or diseases that they may have contracted through their employment.

The Court found that sec. 1(xix)(v) of COIDA is unconstitutional because
it specifically excluded domestic workers from the protection that the Act
affords other workers. The Court found that the order of invalidity should take
immediate and retrospective effect from 27 April 1994. In dealing with the
applicant’s right to have access to social security, the court held that “economic,
social and cultural rights, of which the right of access to social security is a
part, are indispensable for human dignity and equality”.8¢ The court further
held that the provisions of COIDA that excluded domestic workers from the
ambit of its protection ought to be interpreted through the prism of the Bill of
Rights and the foundational values of human dignity, equality, and freedom.®
In interpreting COIDA through the prism of the Bill of Rights, the court made
reference to Khosa v Minister of Social Development; Mahlaule v Minister of
Social Development,*® wherein the Constitutional Court had to determine the
issue of whether non-South African citizens (but permanent residents) qualify
for a social grant. The Constitutional Court found that the denial of access to
social grants to permanent residents did not constitute a reasonable legislative
measure, as contemplated by sec. 27(2) of the Constitution. Mokgoro J,
writing for the majority, held that the exclusion of permanent residents from the
welfare scheme is not a reasonable way to achieve the realisation of the right
to social security. Furthermore, the Court held that the exclusion of permanent
residents from the scheme is discriminatory and unfair and infringes the right
to dignity and equality.®*

In determining the scope of the right to social security, the Constitutional
Court, in Mahlangu and Another, held that “one must have regard to sec. 39(1)
(a) of the Constitution which requires that an interpretation of the Bill of Rights
must promote the values that underlie an open and democratic society based
on human dignity, equality and freedom”.%
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Art. 22 of the Universal Declaration of Human Rights, 1948 states that
social security is ‘indispensable’ to preserving an individual’s dignity. Thus,
among the most important rights for the preservation of dignity are those
to social security and to a living wage. They might serve as a guide for the
minimal level of life necessary to preserve dignity.®® Nonetheless, it is evident
from art. 11 of the International Covenant on Economic, Social, and Cultural
Rights and art. 27 of the Convention on the Rights of the Child, 1989 that a
decent quality of living goes beyond the bare minimum required for life to
encompass products, services, and opportunities.

5.1.2 Equality and the protection of social security rights

The colonisation and apartheid regime was founded on inequality in the first
place. The political and judicial structures legalised inequality by advancing
the socio-economic status of White people at the cost of Black people. A
plethora of resistance movements demanded equality over the years, and they
included this demand in the Constitution and action plans. At present, in South
Africa, access to healthcare, employment, education, and property are only
a few examples of the many areas where inequality has left profound scars.

Nevertheless, sec. 9 of the Constitution sets out all the components of
the right to equality. Sec. 9(1) provides that everyone is equal before the
law and has the right to equal protection and benefit of the law. Sec. 9(3)
proclaims that the state may not unfairly discriminate against anyone on the
grounds of race, gender, sex, pregnancy, marital status, ethnic or social origin,
colour, sexual orientation, age, disability, religion, conscience, belief, culture,
language, and birth.

Equality means that all people should have equal opportunity to achieve
their potential.** The Constitution emphasises that the decades of systematic
racial discrimination entrenched by apartheid cannot be eliminated without
positive action being taken to achieve that result. Because of a history of
dispossession and inequality, equality cannot always be achieved by treating
everyone the same. The right strives to achieve genuine equality by ensuring
that all members of society have equal opportunities. The Constitution requires
us to examine the impact of discrimination on people to see whether it promotes
or impedes the achievement of equality and opportunity. The Constitutional
Court has expanded on the meaning of equality in a number of judgments. For
example, in Makwanyane, the court held that “under our constitutional order
the right to human dignity is specifically guaranteed. It can only be limited by
legislation, which passes the stringent test of being necessary”.%

According to Fredman, the four-dimensional principles of substantive
equality are redressing disadvantage; addressing stigma, stereotyping,
prejudice, and violence; enhancing voice and participation, and accommodating
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difference and achieving structural transformation.®® Fredman avers that the
right to equality should be situated in the social context and attentive to those
who are oppressed, denigrated, excluded, or neglected. It is submitted that
this substantive approach equality is aligned to indirect social security (for
example, access to basic services, housing subsidies, free basic electricity,
poverty relief programmes, and land redistribution). In essence, indirect social
security refers to certain forms of social security, which are generally not
listed as part of direct social security measures. Consequently, indirect social
security and direct social security are closely intertwined.®” Olivier contends
that an examination of indirect social security measures demonstrates a
bias toward the poor, particularly the rural poor.® The bias in indirect social
security measures, which corresponds to the vulnerability approach, clearly
suggests that the safety net of indirect social security should be as broad as
possible, subject to the criteria of a need and adequate resources to meet
that necessity. This demonstrates the prerequisite of targeting and prioritising
indirect social security initiatives. Access to free basic electricity and clean
water, for example, should take precedence over [other rights].®®

As discussed earlier, an understanding of the relationship between the
right to equality and the right to have access to social security is central to
a broader understanding of the substantive content of the right to equality.
Equality in respect of social assistance is implicit in the reference to everyone
being entitled to have access to the rights in sec. 27 of the Constitution. Those
who are unable to survive without social assistance are equally desperate and
equally in need of such assistance.'® Social assistance’s primary goal is to
provide all those in need with a dignified existence as free and equal citizens,
so adopting an interpretation that starts with an assumption in favour of every
person in need is sanctioned.

In Port Elizabeth Municipality v Various Occupiers,'®' the Supreme Court of
Appeal set aside the order of eviction granted by the High Court,'*? and agreed
with the respondents that the applicant (Port Elizabeth Local Municipality)
was under obligation to provide alternative accommodation to unlawful
occupiers.'® The municipality applied to the Constitutional Court for leave
to appeal against the decision of the Supreme Court of Appeal and to have
the eviction order restored. In addition, the municipality sought a ruling that it
was not constitutionally obliged to find alternative accommodation to unlawful
occupiers. Justice Sachs (as he then was) held that, in cases where there is a
conflict between sec. 25 (dealing with property rights) and sec. 26 (concerned
with housing rights) of the Constitution, these sections must be read together
in order to find a fair and equitable outcome. It is interesting to note that, in this
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case, Sachs chose to be guided by constitutional values of human dignity and
equality as a path towards justice and equity. Such deliberations saw Sachs
denying the eviction order, arguing that the Port Elizabeth Municipality should
instead offer alternative accommodation to the squatters and not evict them
as this would render them homeless and vulnerable.

The Constitutional Court, in the Khoza case, held that equality is a
foundational value, which must inform the interpretation of the Bill of
Rights, including the right to have access to social security.’ According to
the court, the Constitution itself makes it clear that socio-economic rights
must be bestowed on an equal footing by declaring that “everyone” holds
those rights.'® The Constitutional Court, in Mahlangu, made it clear that the
approach to interpreting the rights in the Bill of Rights and the Constitution
as a whole is purposive, generous, and gives effect to constitutional values
including substantive equality.'%®

5.1.3 Ubuntu and social security protection

Values such as the foundational values set out in Chapter 1 of the Constitution
are central to our Constitution and do not appear explicitly in the text. They are
implied in the architecture of the Constitution and are just as important as the
explicit values. The case in point relates to the fundamental value of ubuntu.

South Africa has a history of deep divisions characterised by strife and
conflict. However, one shared value and ideal that runs like a golden thread
across its indigenous cultures is the value of ubuntu, a notion in post-apartheid
South Africa that relates closely to the constitutional values of dignity, freedom,
and equality."” Ubuntu means that motho ke motho ka batho ba bangwe/
umuntu ngumuntu ngabantu which, literally translated, means a person is a
person because of others."%®

In S v Makwanyane, the Constitutional Court made it clear that the notion
ubuntu carries in it the ideas of humaneness, social justice, and fairness.'®
The court further held that ubuntu calls for a balancing of the interests of
society against those of the individual, for the maintenance of law and
order, but not for dehumanising and degrading the individual.""® Since S v
Makwanyane, ubuntu has become an integral part of the constitutional values
and principles that inform the interpretation of the Bill of Rights and other
areas of law. In particular, a restorative justice theme has become evident
in cases that encompass customary law, eviction, defamation, and criminal
law matters. In this context, Bohler-Muller and Zikhali aver that “the value
of ubuntu demands that we deal with people in the context of their historical
and current disadvantage and that equality issues must address the actual
conditions of human life, for example life as a ‘non-citizen’ or a ‘squatter’."
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The constitutional values of ubuntu, human dignity, and equality play
an important role in assessing the government’s constitutional obligation
of realising the right to have access to social security to everyone. In
Soobramoney, the Constitutional Court acknowledged:

We live in a society in which there are great disparities in wealth. Millions
of people are living in deplorable conditions and in great poverty. There
is a high level of unemployment, inadequate social security, and many
do not have access to clean water or to adequate health services.
These conditions already existed when the Constitution was adopted
and a commitment to address them, and to transform our society into
one in which there will be human dignity, freedom and equality, lies at
the heart of our new constitutional order. For as long as these conditions
continue to exist that aspiration will have a hollow ring."?

It is clear from this judgment that human dignity, freedom, and equality
are central to the realisation of social security rights entrenched in the
Constitution. These values offer the courts an opportunity to realise a value-
laden perspective in interpreting the content and meaning of the constitutional
right to social security.

6. ASSESSING THE GOVERNMENT'S CONSTITUTIONAL
OBLIGATION TO SOCIAL SECURITY AGAINST THE CORE
VALUES OF UBUNTU, HUMAN DIGNITY, AND EQUALITY

In light of the rampant socio-economic challenges facing South Africa, it can
be argued that, although significant progress has been achieved in the context
of social security, the government has to do more in as far as incorporating
the fundamental constitutional values in the protection and provision of social
security. Government has to overcome barriers of social exclusion and explore
opportunities for social justice and comprehensive social security for all. In
the Constitutional Court case of Sidumo and Another v Rustenburg Platinum
Mines Ltd and Others,"® Justice Alby Sachs (as he was then) opined:

the values of the Constitution are strong, explicit and clearly intended to
be considered part of the very texture of the constitutional project. They
are implicit in the very structure and design of the new democratic order.
The letter and the spirit of the Constitution cannot be separated; just as
the values are not free-floating, ready to alight as mere adornments
on this or that provision, so is the text not self-supporting, awaiting
occasional evocative enhancement. The role of constitutional values
is certainly not simply to provide a patina of virtue to otherwise bald,
neutral and discrete legal propositions. Text and values work together in
integral fashion to provide the protections promised by the Constitution.
And by their nature, values resist compartmentalisation.'**
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Itis clear that value-laden interpretation is completely different to the mechanical
systematic process used during the literal (text-based) approach. It is more
fluid, flexible, and allows the law to develop within the parameters of a normative
legal framework."® The value-laden approach to social security extends far
beyond the frontier of its provisions in the Bill of Rights.""® Consequently,
when interpreting the right to have access to social security enshrined in the
Constitution, values are eccentric, in that one ought to support the approach
which aspires, in the interpretation of individual constitutional provisions, to
realise the ‘scheme of values’ on which the constitutional order is premised.""”
AJ van der Walt echoes these constitutional values, and concludes: “the
Constitution must be interpreted in terms of values which take the past into
account, but in doing so it looks towards the future, towards reconstruction
and reconciliation in an open and democratic society based upon freedom
and equality”.""® Mpedi acknowledges that “these values are important in
the process of social security provision because they to a large extent give
meaning to the socio-economic rights entrenched in the Constitution”.'®

The best way to ensure that societal values are incorporated into
decision-making about social security is to make social values measurable
and manageable for public officials.' In other words, developing analytical
approaches to capture and measure a variety of social values. This can be
done by measuring socio-economic impact, improving quality of life, and
establishing a comprehensive set of principles to guide the interpretation and
protection of social security so that decision-makers can objectively consider
broader values that are informed and shaped by history and the current reality
of poverty, unemployment, and inequalities.

In relation to the right of access to adequate housing, the Constitutional
Court indicated in Grootboom that the Constitution requires the state to devise
and implement a comprehensive and co-ordinated programmes and policies
to give effect to these rights.'?' Mere legislative measures are not enough,
as the state has to act in such a way as to achieve the intended result.
Appropriate and well-directed policies and programmes will invariably support
legislative measures.'?? Such programmes and policies must be reasonable
in their conception and implementation. The programmes must give effect
to, and promote all related constitutional rights and values such as human
dignity, equality, freedom, and social justice and must eliminate the large
areas of severe deprivation that afflict communities. Olivier avers: “treating
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human beings with dignity requires the state to act in a reasonable manner
towards those claiming social security rights, such as the right to access
adequate housing”.'?®

In Grootboom, the Constitutional Court expounded on the reasonableness
standard of judicial review that applies to measures taken to give effect to
socio-economic rights.'?* In both Grootboom and Khosa, the Constitutional
Court pronounced on the interdependence of rights in the Bill of Rights and
the task of evaluating the reasonableness of a policy against its impact on the
rights to dignity and equality.'® To that aim, a fundamental component of the
reasonableness inquiry is whether a law or policy recognises the vulnerable
individuals in society and those who are in the greatest need.'® If a legislation
or policy does not follow this, it would be deemed irrational. In Khosa, Mokgoro
J expounded on this as follows:

In dealing with the issue of reasonableness, context is all-important. We
are concerned here with the right to social security and the exclusion
from the scheme of permanent residents who, but for their lack of
citizenship, would qualify for the benefits provided under the scheme.
In considering whether that exclusion is reasonable, it is relevant to
have regard to the purpose served by social security, the impact of the
exclusion on permanent residents and the relevance of the citizenship
requirement to that purpose.'?’

Similarly, evaluating the government’s constitutional obligation to social
security against the core values of the Constitution requires one to assess
the government constitutional mandate. To this end, it can be argued that the
government has not yet achieved comprehensive access to social security
post-democracy, since millions of South Africans are still grappling with a
high rate of unemployment, poverty, and inequalities. In addition, the majority
of the working population in South Africa lacks access to a comprehensive
social security system that would provide appropriate and long-term social
protection. One of the issues deliberated at national level is how to ensure that
everyone has access to basic medical care. The National Health Insurance
(hereafter, ‘NHI’') has been discussed for many years and finally, at the time
of writing this article, the Health Committee in the National Assembly has
approved the final NHI Bill for debate in Parliament.?
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Another pressing challenge facing the system of social security is the
exclusion of eligible children from child benefits, due to administrative
errors.' In addition, although child benefits have improved children’s well-
being, there is a shortage of assistance for parents and young adults, who
make up the bulk of the unemployed.'® One of the biggest issues South Africa
is now facing is its high unemployment rate because a significant portion of
the population is uninsured and there is no existing form of income support
for adults who face structural unemployment.’' As for old age and disability
benefits, an extension of coverage to introduce a universal benefit and a
mandatory social security scheme is being considered.'2

Administrative issues are frequent in the various facets of social security.
To strengthen the social security system, policy formulation and service
delivery must be coordinated.'®® This pertains to the fact that social security is
administered by a number of departments, and service delivery organizations
operate independently of one another with hardly any integration, coordination,
or cooperation.'*

In its early socio-economic rights cases, the Constitutional Court simply
presumed, without consideration, that a finding that the state had not taken
reasonable steps within its means to achieve the progressive realisation of
the right in question precluded a finding that the limitation was nonetheless
reasonable and justifiable in accordance with sec. 36. After determining that
the state had reneged its responsibilities under secs. 26(2) or 27(2), the Court
considered a suitable remedy in line with the provisions of sec. 36.'%
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must be willing to enforce a stricter standard of review for administrative action.
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7. BRIEF THEORETICAL UNDERPINNINGS OF UNIVERSAL
ACCESS TO SOCIAL SECURITY

The notion ‘universality’ means that all people are entitled to human rights at
all times."3¢ As Donnelly elucidates, international law recognises that “[hjJuman
rights are, literally, the rights that one has simply because one is a human
being”.’® ‘Inalienability’ means that people cannot voluntarily or involuntarily
surrender their own human rights or the human rights of others.3®

The ILO recognises “the importance of the universality of protection,
based on social solidarity, for the prevention, reduction of poverty, inequality,
social exclusion, insecurity; the promotion of equal opportunity, gender,
racial equality as a means to support the transition from informal to formal
employment”.™®® The universality in social security is part of a broader social
trend. Universality is a defining and one of the more innovative features of
the 2030 Agenda for Sustainable Development.'® The 2030 Agenda is for
all people in line with the call to ‘leave no one behind’, a central pledge by
member states.™! In this context, such universal protection can be achieved
progressively, including by setting targets and time frames.#2

As discussed earlier in the preceding paragraphs, the right to have access
to social security is enshrined in the Universal Declaration of Human Rights
along with education and health. Equity is also emphasised, as reflected in
the Universal Health Coverage, 2030 Joint Vision for Healthy Lives and the
Incheon Declaration for Education 2030, as well as access and inclusion.
These instruments provide that, while those with equal needs should have
equal access, those with greater need should have greater opportunities to
access.' Applied to social protection, this implies that, while the risk helps
determine the type of support, the need should determine the extent of support
provided. Nonetheless, equity can be addressed on the side not only of service
delivery, but also of service financing. Thus, universal social protection (USP)
aims to ensure equitable access to all people and protect them throughout
their lives against poverty and risks to their livelihoods and well-being through
a nationally defined social protection system of policies and programmes.'#
The challenge is enormous. Given the high rate of unemployment and poverty
in South Africa, attaining the goal of USP by 2030 seems out of reach.
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Achieving USP by 2030 would require not only a drastically increased
amount of domestic resources, using both new and existing sources of
funding and increasing efficiency, but also international support.’® To make
this possible, the perception of social protection needs to change, so that
providing social protection for all is prioritised. For this to happen, it is
necessary to advocate for social protection as a key component of inclusive
economic growth and change perceptions that portray it as handout. 4

In addition, for USP framework to work, the World Bank and ILO recommend
recalibrating certain decision regarding the fiscal space. For example,
re-allocating public expenditures (subsidies); increasing tax revenues;
expanding the collection of social security contributions; fighting illicit financial
flows; lobbying for increased aid and transfers; tapping into fiscal and foreign
exchange reserves; restructuring debt, and adopting a more accommodative
macroeconomic framework (tolerance to some inflation, fiscal deficit).”

The ILO endorses the two-dimensional strategy for the extension of
social security, as defined in its Resolution and Conclusions of 2011 and
further strengthened by Recommendation No. 202. According to the ILO,
the extension of social security comprises the following elements,'® namely
to establish and maintain social protection floors as a fundamental element
of national social security systems (horizontal dimension), and to pursue
strategies for the extension of social security that progressively ensure higher
levels of social security to as many people as possible, guided by ILO social
security standards (vertical dimension).'®

8. CONCLUSION

The value-based formulation to the protection and interpretation of the right
to have access to social security provides an important means of setting out
the policy intent that will drive normative legislative framework on access to
social security. The key strategic objectives of a value-based approach to

145 See Vyas-Doorgapersad 2020:7-10.

146 United Nations 2018.

147 World Bank and ILO 2016:14-16. See also Vyas-Doorgapersad 2020:7-10.

148 ILO 2012:3-4.

149 ILO 2012:3-4. The idea of “progressive realisation” has two parts. The first
is @ minimum core obligation to prioritize achieving the minimally adequate levels
of provision necessary to meet basic needs. The second is a duty on the part
of the State to take actions to gradually increase the adequacy of the provision
of the resource. In the context of housing, progressive realisation refers to the
progression from the realization of a person’s minimal interest in not being exposed
to the elements to the realisation of his or her maximal interest in having a place to
live where he or she can develop as people. A step toward progressive realization
entails a rise in the suitability of housing for addressing human needs. It does not
mean that some people get housing right now, while others wait; rather, it implies
that everyone has a right to minimum housing provisions, which the government
must steadily enhance over time. The concept that the socio-economic rights
included in the Final Constitution have an aspirational character but, like other
rights, also impose responsibilities as a matter of priority for the supply of particular
commodities makes sense when viewed in the context of such an interpretation.
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social security must be informed by the constitutional imperative to create a
society that has human dignity, the achievement of equality, the advancement
of human dignity, and ubuntu.’ In the third Bram Fischer memorial lecture,
Justice Chaskalson aptly summarised the essence of human dignity in the
interpretation of social security rights:

... these rights are rooted in respect for human dignity, for how can
there be dignity in a life lived without access to housing, health care,
food, water or in the case of persons unable to support themselves,
without appropriate assistance. In the light of our history the recognition
and realisation of the evolving demands of human dignity in our society
— a society under transformation — is of particular importance for the
type of society we have in the future.’’

Finally, it is clear from this discussion that the right of access to social security
and social assistance for those unable to support themselves and their
dependants is entrenched because contemporary South Africa is a society
that values human beings and wants to ensure that people are afforded
their basic needs. It is important that society must seek to ensure that the
necessities of life are accessible to all, if it is to be a society in which human
dignity, freedom, equality, and ubuntu are foundational.?

More importantly, this article has shown that courts are required to
acknowledge these values and principles when interpreting fundamental rights
enshrined in the Constitution, in particular the right to have access to social
security. The value-based approach to the interpretation and protection of the
right to have access to social security can reasonably serve as the foundation
for determining the scope of social security rights, against the backdrop of the
transformative purpose of the Constitution, which seeks to heal the injustices
of the past and address the contemporary effects of apartheid and colonialism.

To conclude, it is submitted that courts, in adjudicating social security
rights, should bear in mind the social and economic requirements of the
underprivileged while interpreting those rules that guarantee social security
rights. They can influence the government to advance and enhance the social
and economic circumstances of the disadvantaged by infusing a value-based
approach to the interpretation and protection of the right to have access to
social security or rather becoming active in their advocacy.'®

150 Sec. 1(a) of the Constitution.

151 Chaskalson 2000:204-205; Goolam 2001.52.
152 Grootboom: par. 44, as quoted in Khosa: par. 52.
153 See Govindjee 2013:75.
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