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				VIOLENCE AGAINST WOMEN AND INFANT ABANDONMENT IN SOUTH AFRICA: CONNECTING THE DOTS

				Summary

				This paper explores gender equality as it relates to abandonment, an offence regulated by the Children’s Act. This crime has common law origins and was intended to allow for the prosecution of offenders who abandoned infants. More women as mothers have been legally pursued for this crime than any other category of persons designated in statute, and if the mother cannot be traced, no arrest is made. The effect is the silencing of women on matters related to their maternity, particularly for mothers in relationships shaped by abuse and violence. This analysis interrogates the practice of abandonment as contradictory to the developing jurisprudence of gender equality. It explores the continuum of violence, from apartheid South Africa to the current constitutional dispensation, illuminating the complicity of criminal law in abandonment. The legal pursuit of mothers is constructed around moral blame, illustrating criminal law’s difficulty in conceptualising equality. This paper proposes a complementary legal framework on the existing jurisprudence of equality that specifically recognises maternity. It calls for a Constitution that is responsive to women’s needs, by including constitutional maternal clauses, thereby providing distinct support and protection to women as mothers.

				Keywords: Infant abandonment, violence against women, the Constitution, gender equality, criminal law

				Introduction

				In South Africa, infant abandonment (hereafter abandonment) is a crime statutorily regulated by the Children’s Act;1 if found guilty, the crime carries a prison sentence or the payment of a fine.2 This paper argues that the current legal approach to infant abandonment in South Africa disproportionately blames mothers, undermining substantive equality and obscuring the relationship between violence against women (VAW) and abandonment.

				
					
						1	Children’s Act 38/2005.

					
					
						2	Children’s Act 38/2005: sec 305(3)(b).
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				Abandonment can be traced to Roman-Dutch common law, which was concerned with the well-being of infants and children, such as the recognition of the exposure of children.3 Abandonment can also overlap with other crimes, for instance, the disposal of a child’s body to conceal its birth can be an alternative to a charge of murder.4 In S v Molefe,5 the accused mother was convicted on a charge of contravention of sec. 113(1) read with secs. 113(2) and (3) of the General Law Amendment Act 46 of 1935 in that she had unlawfully, and with the intent to conceal the birth of a child, attempted to dispose of the body of said child.6

				Historically, it was not always the case that abandonment was legally punishable, with the paterfamilias having absolute power over the family. Any immediate family member, including the mother or father, could abandon the infant by leaving it to die through exposure, smothering, or drowning.7 This position shifted with the advent and spread of Christianity and its influence fostered a change in attitude towards infanticide.8 Abandonment as an offence then became punishable by death through stringent Roman-Dutch legal principles, up to the infiltration of English law’s recognition of infanticide, which saw leniency being shown towards mothers.9

				The current legal position on abandonment as set out in sec. 305(3) of the Children’s Act10 provides that:

				A parent, guardian, other person who has parental responsibilities and rights in respect of a child, caregiver or person who has no parental responsibilities and rights in respect of a child but who voluntarily cares for the child either indefinitely, temporarily or partially, is guilty of an offence if that parent or caregiver or other person–

				(a) abuses or deliberately neglects the child; or

				(b) abandons the child.

				The criticism of the legal position on abandonment was its reactionary nature that failed to provide safety alternatives.11 This paper examines the gendered nature of the legal position on abandonment. The legacy of abandonment shows that this offence is based on antiquated laws that had avoided scrutiny under the equality discourse since 1994, when South Africa became a constitutional democracy. Although sec. 305 of the Children’s Act has been argued to provide sufficient coverage for any person to be charged for abandonment,12 as will be shown later, in the majority, mothers are pursued 

				
					
						3	Hoctor & Carnelley 2012:732.

					
					
						4	Rosenberg 2020:16.

					
					
						5	S v Molefe 2012 (2) SACR 574 (GNP).

					
					
						6	S v Molefe: par. 1.

					
					
						7	Van der Westhuizen 2009:180.

					
					
						8	Van der Westhuizen 2009:180.

					
					
						9	Rosenberg 2020:471.

					
					
						10	Children’s Act 38/2005.

					
					
						11	Rosenberg 2020:184.

					
					
						12	Rosenberg 2021b:950.
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				for this offence. Therefore, this legal position confirms the early twentieth-century finding in Rex v Moses and Another13 on certain laws applying only to mothers.

				By failing to nurture her infant, the abandoning mother is subjected to overlapping and contradictory tropes that result from the conflicting ideological preconceptions of her role as a woman, mother, and victim.14 Although some of these tropes have become obsolete, they remain highly influential in certain areas of the law. Since crime is perceived as a gendered concept, mothers who commit crimes are regarded as testing both criminal law and their role as women.15 They lose their autonomous legal subjectivity, their prosecution in certain crimes such as abandonment carried out under their compliance with maternal ideology as opposed to their actions and omissions.16 The pervasive culture is that, if anything undesirable happens to the infant, the mother is held culpable.17 At times, this tends to overlook the ubiquity of violence in South Africa18 and its adverse outcomes on maternity.19 Violence is such that it is inconspicuous, intersubjective, and structured into the fabric of society20 that in abandonment the impulse is mother-blame while overlooking a hostile environment that causes and sometimes even forces a mother to abandon.

				In the practice of criminal law, the pursuit of mothers in abandonment also illustrates the gender-specific contradictory nature of the law. Fathers who abandon their infants or children are litigated differently and are usually legally compelled to pay child support.21 Society and certain academic disciplines label abandonment by fathers as father absence, which is widespread in South Africa.22 Father absence is often explained as intricately connected to historical, social, economic, and cultural contexts and is not perceived to be pathological, negligent or disinterested dispositions of abandoning fathers.23

				This differentiation in treatment is also apparent in situations in which fathers are replaced by the state that assumes the paternal position by providing financial support.24 Through the state’s childcare support system, usually provided for mothers living in poverty and often raising their children alone, the state becomes the solution. It re-establishes a paternal presence; physically outside of but metaphysically completing the structure.25 While mothers are subject to prosecution as criminals in abandonment, fathers 

				
					
						13	Rex v Moses and Another 1919 CPD 81.

					
					
						14	Singh 2017:515.

					
					
						15	Singh 2021:184.

					
					
						16	Singh 2017:515.

					
					
						17	Singh 2021:185.

					
					
						18	Diphoorn 2017:529; Field et al. 2018:10.

					
					
						19	Da Thi Tran et al. 2022:1: “IPV during pregnancy was significantly associated with higher odds of postpartum depression, low birth weight, preterm birth and less breastfeeding in the year after birth.”

					
					
						20	Baron et al. 2019:199.

					
					
						21	Rex v Mahitz 1927 TPD 33.

					
					
						22	Freeks 2017:91.

					
					
						23	Eddy et al. 2013:3.

					
					
						24	Social Assistance Act 13/2004:sec. 6.

					
					
						25	Fineman-Robertson 1991:276.

					
				

			

		

	
		
			
				127

			

		

		
			
				Nyawo / Violence against women and infant abandonment in South Africa

			

		

		
			
				are treated differently for abandoning and their parental responsibilities are either enforced via maintenance orders or assumed by the state. This way, family patriarchal structures and father’s rights are protected,26 abandonment becoming a legal shield that shifts attention and responsibility away from men by blaming mothers who abandon their infants, a recurrent moral theme in this offence.

				Abandonment is perceived as a crisis27 and a pandemic.28 According to sec. 1 of the Children’s Act, ‘abandoned child’, unless the context indicates otherwise, means a child who:

				Has been deserted by the parent, guardian or care-giver; or

				Has, for no apparent reason, had no contact with the parent, guardian, or care-giver for a period of at least three months.

				This legislative framework, as was stated in SS v Presiding Officer of the Children’s Court: District of Krugersdorp and Others,29 must be in keeping with the constitutional rights of children as embodied in the Constitution of the Republic of South Africa, 1996 (hereafter the Constitution). Notwithstanding, infants are abandoned under the most appalling conditions, including “open veld, drains, toilets and rubbish dumps”.30 Statistics on abandonment vary.31 The latest figures obtained from the National Child Protection Register indicate an estimated 250 abandoned infants/children in one year alone.32

				Moreover, the legal rules of abandonment are not alone in buttressing an unrealistic maternal ideology. Certain cultural beliefs and practices, often associated with femininity/motherhood and mothering in African societies, contain patriarchal interpretations that seem to support women’s suffering. There is a Setswana saying, mosadi o tswara thipa ka bohaleng (“a woman holds the knife on the sharp side of the blade”).33 There is also the modern Nguni saying that ingane ekamama, loosely meaning that the child belongs to the (biological) mother. This is just as oppressive, as it shifts all infant and 

				
					
						26	Niner et al. 2014:996.

					
					
						27	Blackie 2014:17.

					
					
						28	Vorster “The truth behind SA’s shocking child abandonment statistics”, https://www.dailymaverick.co.za/opinionista/2020-10-21-the-truth-behind-sas-shocking-child-abandonment-statistics/ (accessed on 4 September 2024).

					
					
						29	SS v Presiding Officer of the Children’s Court: District of Krugersdorp and Others (14/1/4-206/10, A3056/11) [2012] ZAGPJHC 149; 2012 (6) SA 45 (GSJ) (29 August 2012).

					
					
						30	Vorster “The truth behind the SA’s shocking child abandonment statistics”, https://www.dailymaverick.co.za/opinionista/2020-10-21-the-truth-behind-sas-shocking-child-abandonment-statistics/ (accessed on 26 November 2023).

					
					
						31	LIPCO Law for All “Child abandonment in South Africa: The ever-growing epidemic”, https://www.lawforall.co.za/family-relationships/child-abandonment-south-africa/ where the figure stood at 3,500 a year (accessed on 10 June 2024).

					
					
						32	Solomons & Thoka “More than 250 children abandoned last year, most of them in KwaZulu-Natal”, https://www.news24.com/news24/southafrica/news/more-than-250-children-abandoned-last-year-most-of-them-in-kwazulu-natal-20240325 (accessed on 25 June 2024).

					
					
						33	Mokala 2020:145.
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				child responsibilities to the mother. This means that women hang on even at the hardest of times to endorse patriarchy. Even when women suffer pain and abuse, reporting or complaining about the abuse makes mothers appear weak and this may cause feelings of shame and inadequacy as mothers. Abandoning their children is viewed as a character flaw, showing weakness through failure to nurture during hard times.

				While it is also notable that abandonment was on the increase during the onset of the COVID-19 pandemic,34 so was VAW, which was amplified during the outbreak of the virus in 2019.35 This simultaneous peak demonstrates that VAW and abandonment are inextricably linked. The pandemic was, therefore, a watershed moment, illuminating this bind and inadvertently demonstrating the profound effect of isolation that came with lockdown restrictions, leaving mothers on their own in the negotiation of the tensions between violent relationships36 and being pregnant. Even before this upsurge in VAW during the pandemic, women were already victims and survivors of violence with approximately 2 700 women reportedly maimed and murdered, and around a 100 raped daily in South Africa.37 It is for this reason, then, that from a feminist perspective, abandonment as a crime might be construed as gender-based injustice.38

				With the advent of maternal theory in feminism within the academia,39 a case could be made that abandonment as a crime disproportionately pursues mothers; the law seems to support the view of maternal selflessness.40 While VAW was identified as one of the causes of abandonment,41 its association with this crime has not been explored further in South African legal literature. Although not a thorough assessment of violence and apartheid legal rules, the first section to this paper seeks to chart the association of violence with maternity and the crime of abandonment. This section leads the discussion on the continuity of violence, by mapping a brief historical background of violence from the period of apartheid to its current state. It outlines the violence of apartheid politics of race that created a hostile and charged environment, an environment within which mothers would sometimes resort to abandonment. Even though this part deals mostly with public violence, it does not undermine the significance of interpersonal violence during this time. Given that the law is viewed, in this instance, as playing a role in maintaining gender imbalances, 

				
					
						34	Vorster “The truth behind the SA’s shocking child abandonment statistics”,https://www.dailymaverick.co.za/opinionista/2020-10-21-the-truth-behind-sas-shocking-child-abandonment-statistics/ (accessed on 26 November 2023).

					
					
						35	Muchena “Southern Africa: Homes become dangerous place for women and girls during COVID-19 lockdown”, https://www.amnesty.org/en/latest/press-release/2021/02/southern-africa-homes-become-dangerous-place-for-women-and-girls-during-covid19-lockdown/ (accessed on 22 November 2022).

					
					
						36	Barnes 2010:2.

					
					
						37	Maphosa 2022:88.

					
					
						38	Milne 2019:140.

					
					
						39	O’Reilly 2007:1.

					
					
						40	Roberts 1993a:101; 1993b:129. 

					
					
						41	Blackie 2014:26.
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				its intricate ties with a violent history of apartheid42 and the manner in which those ties affect maternity is discussed in this paper. Select legislation is used to show how the laws that supported a racist government regime during apartheid assisted in the furtherance of violence,43 thus creating enabling conditions to abandon.

				The second section to this paper considers motherhood and violence when South Africa transitioned to a democratic dispensation in 1994. It seeks to illustrate how the courts interpret and apply VAW as a policy issue and how this judicial conceptualisation of violence is limited in its understanding of maternity and violence. This shortcoming on gender equality is deduced in the practice of abandonment, where accountability of mothers who abandon appears to be mediated differently from laws that seek to protect women against violence, such as the Constitution44 and the Domestic Violence Act.45 South Africa has developed a progressive and sophisticated legal framework that addresses equality. While it does this, the law maintains a different standard for women as mothers in abandonment. The category of the woman as a mother in abandonment constructed by legal rules gives weight to different treatment in constitutional equality as a certain type of woman. By compartmentalising legal rules this way, the law risks “failing to recognize the multiple ways in which caring creates vulnerabilities”.46 To elucidate this point, certain court decisions on violence committed against maternity are discussed to demonstrate that criminal law do sometimes grapple with equality.

				The deepening of the nexus between violence and abandonment brings to light a troubling double bind: that of women as mothers prone to violence and as mothers who commit crimes. While the law punishes offences associated with violence committed against women as mothers, at the same time it fails to associate violence with mothers who abandon. As such, this paper proposes a complementary legal framework on the existing jurisprudence of equality that specifically addresses maternity. It draws generally from legal feminist theories on motherhood and Suk’s call for a Constitution that is responsive to women’s needs for equal motherhood and the recognition of matters of reproductive injustice.47 As posited by Suk, while the constitutional protection of motherhood is under-theorised and often neglected in global constitutional discourse, an incorporation of motherhood clauses could solidify the notion that social reproduction is, in fact, a subject for constitutional lawmaking.48 Giving legal recognition to maternity offers the possibility to extend the scope of equality and antidiscrimination, thereby affording distinct support and protection to women as mothers from violence.

				
					
						42	Andrews 1999:426; Anderson 2000:791.

					
					
						43	Terrorism Act 83/1967; State of Emergency Act 64/1997.
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				The legal framework on VAW and conceptualising violence in abandonment

				This section offers a brief discussion on the relevant legal rules and context of violence involving the maternal. In 1994, South Africa ratified several international law instruments, including the Universal Declaration on Human Rights, 1948 (hereafter the UDHR), the Convention on the Elimination of Discrimination Against Women (CEDAW), and the Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa 2003 (Maputo Protocol).

				In compliance with its international obligations, South Africa – through the Constitution49 which provides for the protection and promotion of fundamental human rights – implemented reform through its legislative regime with statutes such as the Criminal Law (Sexual Offences and Related Matters) Amendment Act (SORMA),50 the Protection Against Harassment Act,51 the Domestic Violence Act,52 and the Promotion of Equality and Prevention of Unfair Discrimination Act (PEPUDA).53 Various sections in the Constitution have laid the foundational legal framework aimed at curbing violence such as the right to privacy,54 equality, and dignity55 of a person. In particular, sec.12 of the Constitution, which deals with freedom and security of the person, provides that:

				(1) Everyone has the right to freedom and security of the person, which includes the right–

					(c) to be free from all forms of violence from either public or private sources;

					(d) not to be tortured in any way; and

					(e) not to be treated or punished in a cruel, inhuman or degrading way.

				From an international law perspective, VAW is cited as playing a role in undermining gender equality globally56 and the equality clause in South Africa is entrenched under sec. 957 of the Constitution. South Africa emerged from 

				
					
						49	1996.

					
					
						50	Criminal Law (Sexual Offences and Related Matters) Amendment Act 32/2007.

					
					
						51	Protection Against Harassment Act 17/2011.

					
					
						52	Domestic Violence Act 116/1998.

					
					
						53	Promotion of Equality and Prevention of Unfair Discrimination Act 4/2000.

					
					
						54	Constitution:sec. 14.

					
					
						55	Constitution:sec 10.

					
					
						56	Muchena “Southern Africa: Homes become dangerous place for women and girls during COVID-19 lockdown”, https://www.amnesty.org/en/latest/press-release/2021/02/southern-africa-homes-become-dangerous-place-for-women-and-girls-during-covid19-lockdown/#:~:text=During%20the%20COVID%2D19%20lockdowns,today%20in%20a%20new%20briefing (accessed on 22 November 2022).

					
					
						57	(1) Everyone is equal before the law and has the right to equal protection and benefit of the law.

							(2) Equality includes the full and equal enjoyment of all rights and freedoms. To promote the achievement of equality, legislative and other measures designed to 
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				the complex trauma of an oppressive past shaped by patriarchal and racist ideologies and sex discrimination that undermined human development and social relations.58 While equality as a concept is highly contested, it is understood that formal equality holds no value for the South African cultural dynamic.59 This is the reason why South Africa strives for substantive equality, which “envisages some form of equality of outcomes, whether by establishing a basic threshold of social goods or a greater material equality,”60 which the courts have interpreted and applied by according dignity a foundational role.61

				Although often used interchangeably, in this paper VAW is preferred instead of the term gender-based violence. VAW is influenced by and influences gender relations62 and is shared across race, gender, and class lines; it is multi-causal, systemic, and fundamental to the ongoing oppression of women in every society of the world.63 A brief definition of gender-based violence, as per the UN Resolution, reads as follows:

				… any act of gender-based violence that results in, or is likely to result in, physical, sexual or psychological harm or suffering to women and girls of any age, including threats of such acts, coercion or arbitrary deprivation of liberty, whether occurring in public or in private life, and notes the economic and social harm caused by such violence.64

				Further, progress in technology such as the internet, information, and communication technologies, including social media, has transcended beyond the physical space to the digital. This also means that violence acquires new meanings through trolling, sextortion, slut shaming, and revenge porn as certain forms of online or digital forms of violence aimed in large numbers against women.65 VAW has intense and long-lasting effects on the survivor’s mental health, including anxiety, post-traumatic stress disorder, and depression, including suicidal behaviours.66

				
					
						protect or advance persons, or categories of persons, disadvantaged by unfair discrimination may be taken.

							(3) The state may not unfairly discriminate directly or indirectly against anyone on one or more grounds, including race, gender, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture, language and birth.

							(4) No person may unfairly discriminate directly or indirectly against anyone on one or more grounds in terms of subsection (3). National legislation must be enacted to prevent or prohibit unfair discrimination.

							(5) Discrimination on one or more of the grounds listed in subsection (3) is unfair unless it is established that the discrimination is fair.
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						60	Albertyn 2019:757.

					
					
						61	Hugo v President RSA 1997 4 SA 1 (CC).

					
					
						62	Lewis & Sundari 2018:1.
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				Theorists with an interest in the phenomenology of violence explain violence as constitutive of the social and political world.67 This paper leans towards the understanding of violence as both structural and interpersonal – the former through the state’s failure to provide adequate protection and provision for women who have experienced violence.68 Feminists contend that violence is implicated in the production of maintenance and legitimation of dominating social forces of inequality, economic arrangements, and institutional violence, including individual complicity in violence.69 From the reading of the material on offences involving infants and children, there is notable blame towards mothers “who are themselves subject to abuse”70 and on VAW the vilification of men as perpetrators.71

				There is also scholarship focusing on obstetric violence, which is a legal term introduced in Venezuela for addressing high incidences of VAW that covers a wide range of abuse and details the rights the law seeks to protect.72 It sets out in detail the meaning of obstetric violence in its articles 15 and 19 of the Organic Law on the Right of Women to a Life Free of Violence and recognises obstetric violence as public violence and also addresses normative concerns of good obstetric practice.73 Obstetric violence involves the poor treatment of women in the public healthcare sector involving physical, verbal, sexual, and emotional violence such as dehumanisation and disrespect as well as structural acts of violence involving stigma, discrimination, and system deficiencies.74 The World Health Organization also defines it similarly, as mistreatment in childbirth that results in violations of women’s dignity by health professionals, to include neglect that results in unnecessary pain and avoidable complications.75 Obstetric violence is widespread, posing a devastating global public health problem.76 In the South African situation, it is bifurcated by class discrepancies, owing to the history of colonialism, apartheid, and discrimination, with 83 per cent of women giving birth at public hospitals and 6 per cent at private, highly resourced althcare facilities.77 These conditions of inequality shape women’s expectations, experiences, and responses to violence in obstetrics and, although gendered, they have been normalised and institutionalised.78

				VAW in maternity implicating abandonment is viewed, in this instance, as a combination of private and public violence, the former including domestic and intimate partner violence, involving, amongst others, unwanted sexual 
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						71	Tshabalala v S; Ntuli v S 2020 2 SACR 38 CC; Maphosa 2022:93.
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						74	Chadwick 2017:492.

					
					
						75	World Health Organization 2015: Statement on the Prevention and Elimination of Disrespect and Abuse during Facility-Based Childbirth. WHO: Geneva, Switzerland.
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				intercourse during pregnancy, slapping, and vicious kicking in pregnancy which can induce a miscarriage. Domestic and intimate partner violence may create intolerable conditions in pregnancy, in a similar way that the traumas associated with public violence such as war and political conflict may heighten pre-existing fears regarding maternity. This may lead to failure to bond with the baby, resulting in abandonment. Such violence is also institutionalised where expectant mothers are sometimes ridiculed and forced to endure degrading treatment in public healthcare facilities by personnel and professional staff alike.79

				Apartheid violence and abandonment

				The following discussion focuses on the Terrorism Act of 1967, its link to motherhood and apartheid violence, calling attention to state violence as a reproductive issue.80 According to More, apartheid is an Afrikaans word for separateness, or the state of separateness introduced in 1943 by the National Party (NP) before it came into political power in 1948. To the extent that law played a role in the preservation of state-driven violence, which can be traced to historical colonialism and inter-tribal conflicts,81 this discussion is limited to the period when the NP, with its ideology of Afrikaans Nationalism, took power in 1948.82 The extent of apartheid was so vast that it is “impossible to attempt a comprehensive articulation of its varied and complex manifestations”.83 Understood as a relational concept, its separateness84 as racism and political oppression together formed the legislative pillars of apartheid and the NP established various laws designed to suppress political opposition.85

				To understand the relationship between violence and motherhood against the backdrop of apartheid, the specific historical context is clearly important as it sheds an understanding of violence as a personal, political, and public issue with a concomitant sense of continuity. Apartheid built on the pre-existing history of violence occasioned by slavery and colonialism, capitalising on physical violence through military control, structural violence of the economy and the systematic brutalisation of Black people through displacement.86 This is supported by Chetwin’s study on caregiving and attachment implications of early childhood separations. The study revealed that “(d)uring the apartheid era a majority of Black South African children grew up apart from their parents, 

				
					
						79	Smith-Oka et al. 2022:2706: “Though the women we spent time with experienced very different situations and ‘degrees of violence,’ their stories are all about suffering – losing one’s child in a stillbirth, experiencing a vaginal birth with episiotomy without consent, and suffering post caesarean mistreatment. As we describe, in all three cases, the women knew that something was not right, but there was not always a recourse for them or clear vocabulary to express their concerns.”
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				separations that were largely enforced by institutionalised racism”.87 Although earlier feminist writings in South African scholarship mainly diverged between the oppressive gendered nature and difference feminism’s theoretical conceptualisations of motherhood,88 certain commonalities can be drawn. Although privileged by race, White mothers suffered domestic violence and were also impacted by public and political violence that was prevalent in townships and rural areas during apartheid. For example, while White women experienced interpersonal verbal, sexual, physical, and psychological abuse and other forms of abuse in their private sphere, they were not spared the trauma of the volatility of the public violence around them. On the other hand, while Black women experienced violence in their private sphere, race made them targets of public political violence. For example, some Black women were subjected to the practice of necklacing that involved dousing accused informers with petrol or forcing them to drink it, placing a tyre over their bodies, and then setting them alight.89 They were also subjected to tear-gas and sjambok attacks, police dogs and water cannons, bullets and torture and had to live with the agony of having to bury their children every day.90 

				3.1	Terrorism Act of 1967: Arrests of mothers for terrorism

				During apartheid, the imprisonment of mothers for terrorism implied that they lost not only their liberty, but also their family ties with the suffering of their babies as a result. Racial segregation during apartheid’s violence made it difficult to raise children in a safe and secure environment. This created a hostile environment for women to mother, cook, and world-dream in the face of quotidian and spectacular violence.91 The story of Phila Ndwandwe paints a vivid picture of VAW during apartheid. It portrays how political violence through torture and rape92 forced certain mothers to abandon their families and infants.

				Apartheid’s ideology of racial segregation facilitated violence and the disintegration of Black family structures. This violence was the product of the Terrorism Act, which was signed into law in June 1967, and implicated the mother-child relationship. The Act’s primary aim was to “prohibit terroristic activities and to amend the law relating to criminal procedure; and to provide for other incidental matters”.93 The arrests and detentions implemented through this Act by the apartheid government hit hard at Black family structures, inevitably allowing separations that accounted for abandonment between mothers and their infants and children.

				The imprisonment carried through under this Act also showed the extent to which the apartheid government devalued Black motherhood. This Act sanctioned violence using forced interrogation, torture, humiliating physical 
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				searches, and detention. It undermined Black mothers while it served the interests of the apartheid government through under-reporting, non-prosecution, and obliviousness.94 The violence of apartheid carried out by the military and police in its search and detention of terrorists in compliance with this Act created an enabling setting for Black mothers to abandon their infants out of fear, intimidation, and physical torture. This happened when mothers were captured by the security police or put in prison. These encounters were never peaceful or dignified, mostly characterised by physical harm to the person such as by means of vicious kicking and sjamboking.

				The harsh treatment of detained mothers under the terrorism laws fostered an environment of abandonment.95 For instance, they were told by male officers that their babies would be murdered in their stomachs, denied sanitary material, and taken away by the police in front of their young children.96 Arrests carried out in terms of this Act resulted in deaths and left physical and psychological harm on these mothers and their infants. According to Hassim, the level of violence during interrogations resulted in mental and physical abuse. Madikizela-Mandela and six other women spent several months in prison97 and were among the first people to be arrested under sec. 6 of the Terrorism Act. Sec. 6(1) of this Act provided for the arrest/detention of suspects without a warrant.98 By her account, Madikizela-Mandela had at some point begun to plan her suicide, due to the torture inflicted on her by the security police, in order to spare her children and husband.99

				Mothers who were committed to the apartheid struggle were described as “convey[ing] strength and defiance in multiple ways … active and empowered … a sacrificial mother whose larger political goal also balanced motherly abilities”.100 The defiance, belligerence, and resistance shown by these mothers against the militaristic apartheid government sometimes resulted in death, as happened to Ndwandwe, and posed the threat of forced separations, as happened to Ngoyi.101 Moreover, during this time, legal reform on sterilisation was proposed, the suggested changes posing a threat to women’s sexual and reproductive freedoms that the apartheid government sought to control.102
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				Abandonment was also facilitated by real and imagined threats of rape and unwanted pregnancies; the lack of safe abortions during this era was also a factor.103 Therefore, we cannot undermine the role that law has played in shaping violence that implicated maternity during the apartheid era, encompassing the private and public spheres. Despite these volatile and violent encounters, motherhood during this era became a unifying factor, “a motivation for social activism and cross-race coalition”.104

				3.2	The state of emergency during apartheid

				Yet another piece of legislation that shaped the violent political climate of South Africa was the Public Security Act. Although not vast,105 the law on states of emergency is governed by the Public Security Act, which provides for the declaration of a state of emergency, thereby enabling the President to make regulations in pursuance of any such declaration, and to provide for matters connected therewith.106 Currently, any state of emergency is governed by the Constitution in terms of sec. 37(2). This was required by South Africa’s colonial past and because “under apartheid, states of emergency had been speciously invoked to perpetrate massive state-driven violence against the civilian population”.107

				Under apartheid, the Public Security Act contained regulations that were issued, amongst others, to authorise detention without trial, the prohibition of meetings, and far-reaching press censorship.108 As part of the many draconian security laws enacted to suppress political opposition,109 this Act provided for a state of emergency to be declared for a host of events, including threats of war, general insurrection, disorder, or other public emergency.110 The state of emergency in 1960 came as an answer to the Defiance Campaign, boycotts against Bantu education, and passes, to mention a few, whereas in 1985, it was a reaction by the apartheid state against large-scale boycotts in the townships.111
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				There was a curfew, even though it was argued that it was not proclaimed, and certain restrictions also applied.112 Restrictions on public gatherings were also imposed and, in one instance, children aged ten years and younger were detained and police vans were picking up children in the townships and driving around with them for hours, while questioning and searching their person.113 During the violence of apartheid’s state of emergency, children became the target of the regime.114 Both Black and White motherhood were targeted and women at the time began to organise themselves. According to Magubane:

				According to reports by the Detainees’ Parent’s Support Committee, 40% of those jailed under the state of emergency were under 18. During the first declaration of emergency in September 1985, 1,200 children from one school in Soweto were arrested in a single raid. In March of 1987, it was reported that there were more than 2,200 babies imprisoned with their mothers.115

				In the Western Cape, detention became notable. During apartheid, the state of emergency rules derived from the Act gave power to the security forces as to what arrests could be made without a warrant.116 During the state of emergency alone, approximately 12,000 people were detained, a figure that includes women, as mothers and caregivers, and infants.117 Security forces used teargas as a method to control crowds. Once firing at a crowd of old people and children, some were trampled to death.118 Families were destroyed, torn apart, and killed during apartheid’s state of emergency, and foot patrols terrorised communities.119

				It was not until 2019 that the government declared a national state of disaster to mitigate the potential impact of the COVID-19 pandemic that lockdown regulations were implemented again.120 The upsurge in abandonment during this period was a matter of concern, with Vorster observing that:

				Lockdown has seen a spate of unthinkable child abandonments – a toddler discarded in a dustbin; a six-week-old baby found at midnight in a hole next to a highway; a toddler left with a stranger in the queue outside a shop. Others died in sewers, streets, dumps, under bridges and in shallow graves.121
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				The increase in abandonment during the lockdown period was not an issue the government took seriously.122 The consistency of escalations in abandonment and VAW signified how profoundly linked these two are. As indicated in a report by Amnesty International, “[t]he COVID-19 pandemic has prompted an escalation in gender-based violence against women and girls in Southern Africa”.123 The escalation in domestic violence was due to lockdown restrictions because “the perpetrators are many a time at home or in the neighbourhood”.124

				Similarly, obstetric violence occurred in public healthcare services worldwide. The quality of maternity care was already receding by the time some of the restrictions and interventions in childbirth due to the COVID-19 outbreak were implemented.125 Some of these interventions were argued to be unnecessary, not based on scientific evidence, and claimed to be disrespectful to human dignity, as some of them were found to be disproportionate to achieving the objective of limiting the spread of the virus.126 For instance, the caesarean rate for pregnant mothers who tested positive for COVID-19 was 92 per cent.127 Although the motivation could not be clarified from the reports, it was assumed to have been foetal distress, and it is therefore likely that some of those surgeries were unnecessary or avoidable, and might have been scheduled due to fear within the COVID scenario.128

				Motherhood and the Constitution after 1994

				4.1	Violence and maternity in South African criminal courts

				When South Africa became a constitutional democracy in 1994, it introduced a constitution with a Bill of Rights. Much of the discourse on the constitutionality of rights tends to focus on equal rights, substantive equality, and antidiscrimination.129 Hugo v President of the Republic of South Africa130 was among the first judgments by the Constitutional Court to develop equality jurisprudence on maternal matters. A recent judgment on motherhood, 
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				maternity leave, and labour law had to determine parental leave in Van Wyk v Minister of Employment and Labour and others.131 In his ruling, Sutherland AJ pronounced certain provisions of the Basic Conditions of Employment Act as unconstitutional.132 These specific provisions were found to be exclusionary and, therefore, contrary to sec. 9 of the Constitution, as the judge found them to unfairly discriminate between different categories of mothers.133 This decision deconstructed the biological narrative in respect of differences between adoptive, surrogate, and other mothers who lack maternal instinct/biological connection to the child.

				While labour law has further developed an equality understanding of motherhood, criminal law has yet to give legal relevance and particularity to the abuse and violence directed at maternity other than to recognise it as a policy issue. While violence has traditionally been understood to inflict pain or cause damage,134 there has been a strong shift towards an understanding of violence as gendered by the South African judiciary. Although violence is not considered an element of rape,135 these evolving patterns in the understanding of violence by the courts have further developed the legal significance of VAW through a rights-based approach to rape136 and in sexual harassment in the workplace and world of work.137

				The S v Shoba138 judgment highlights how dependency during pregnancy creates vulnerabilities that some men may use to get rid of an unwanted situation, pregnancy. It also illustrates the lacklustre legal analysis of VAW in maternity and this is understood, in this instance, as regression, considering the courts’ stance to particularise violence thus far. A contrast to gender equality, the lack of a detailed legal analysis on maternal violence tacitly participates in the subordination and marginalisation of women. The above case involved a young woman who was murdered by her boyfriend because she was pregnant.139 The reasoning by Wilson J on the judgment on sentencing is insightful:

				That Ms Pule was pregnant when she was killed is also plainly very aggravating, as is the degree of planning and persistence140 ... It is clear from the evidence that Mr Shoba wanted to be rid of Ms Pule 
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				and the baby. They were an inconvenience to him … But it was also Ms Pule’s dependence on Mr Shoba for money to buy baby clothes and to transport her to and from his home that gave Mr Shoba the opportunity to arrange her abduction and murder. That is probably the most aggravating feature of this case.141

				In S v Mentoor,142 the accused was acquitted by the lower court after kicking the expectant mother, causing her to miscarry.143 Similarly, in Tisani v State,144 the perpetrator and two of his friends gang-raped the deceased, then lashed at her several times with a panga, and strangled her.145 Unlike State v Shoba, the perpetrators did not murder the deceased due to her pregnancy, but their motive was to cover up the group rape.146 The deceased was pregnant at the time of her abuse and resultant death.147 On delivering the judgment, Pickering J did not place strong emphasis on violence as gendered, unlike in State v Shoba. The judge did, however, mention that “[t]his was a gross violation of her right to personal integrity, dignity and womanhood”.148 In the State v Khasibe149 judgment, the perpetrator stabbed his spouse several times in front of her mother and her children.150 She was also pregnant at the time of her death.151 Bezuidenhout AJ stated in this judgment that “I started with this session, doing crime, on Monday, 15 August 2022. I have already done three cases in which the victims were women. Instead of celebrating women, we are mourning them.”152

				The judge further elaborated on the perpetrator’s established pattern of violence towards women:

				The accused has shown himself to be a man who shows no respect for women … he abuses, assaults, and kills. He assaulted and abused the deceased over a period of time to such an extent that he broke her arm. When she took steps to try and protect herself from his vicious assaults by applying for a protection order, he killed her.153

				The perpetrators in these judgments were all given life sentences, which, according to the courts, was due to the “exploitation of vulnerability inherent in this offence [which] is closely connected to the general and unacceptable level of violence against women and children”.154 In Director of Public Prosecutions v Mngoma,155 the accused’s sentence of five years was on 

				
					
						141	S v Shoba: par. 15.

					
					
						142	S v Mentoor (WCC) (unreported case no. A300/2012).

					
					
						143	S v Mentoor: par. 1.

					
					
						144	Tisani v State (CA 271/2012) [2013] ZAECGHC 100.

					
					
						145	Tisani v State 100 3.

					
					
						146	Tisani v State 100 2.

					
					
						147	Tisani v State 100 2.

					
					
						148	Tisani v State 100 6.

					
					
						149	State v Khasibe [2022] JOL 55146 (KZP).

					
					
						150	State v Khasibe: par. 5.

					
					
						151	State v Khasibe: par. 10.

					
					
						152	State v Khasibe: par. 22.

					
					
						153	State v Khasibe: par. 23.

					
					
						154	State v Khasibe: par. 19.

					
					
						155	Director of Public Prosecutions v Mngoma 404/08) [2009] ZASCA 170.

					
				

			

		

	
		
			
				141

			

		

		
			
				Nyawo / Violence against women and infant abandonment in South Africa

			

		

		
			
				appeal held to be disturbingly inappropriate and replaced with a term of ten years’ imprisonment.156 The deceased in this case was strangled to death while she was seven months pregnant.157

				Policy considerations have come to play a fundamental role during sentencing, as is the case in S v Khasibe158 and S v Shoba159 above. This is to be commended and, although progressive, it appears inadequate in addressing certain legal issues,160 especially those of a reproductive nature. While VAW has featured in these judgments as of specific concern, there is scant emphasis on power relations, how women’s subordinate position, because of their gender, subjects them to such acts of violence and abuse, sometimes resulting in death. Unlike rape adjudication where the common law position on vaginal penetration161 and the doctrine of common purpose in group/gang rape has acquired new meanings and has now been brought into alignment with constitutional prescripts,162 the judgments mentioned minimally engage the violence in these rulings as infringing on women’s autonomy and power, much less as motivated by maternity, as was the situation in S v Shoba. In S v Shoba, the judge gave the matter of maternity some weight – how unwanted and unintended pregnancies become the source of violence during maternity.163 During sentencing, however, the reasons for the judgement did not engage directly with the rights that were violated nor their bearing on maternity.

				Although these judgments tend to regard these as gendered crimes,164 “thin reasons”165 of exactly what makes these gendered based on maternity is usually not given enough weight to merit it being of unique relevance to the development of law. There is a direct lack of engagement with the rights in question; yet in these judgments, murder is the final step in entrenching women’s subordinate position through violence. Human rights advocates for the realisation of healthcare rights and maternity would undoubtedly find these judgments lacking, as they appear to be silent on some important aspects regarding women’s healthcare during maternity. There is no engagement with the rights enshrined in CEDAW under art. 12166 and the Maputo Protocol 

				
					
						156	Director of Public Prosecutions v Mngoma: par. 15.

					
					
						157	Director of Public Prosecutions v Mngoma: par. 4.

					
					
						158	State v Khasibe: par. 16.

					
					
						159	S v Shoba: par. 19. See also AK v Minister of Police [2022] ZACC 14: par. 3.

					
					
						160	Bonthuys 2014:122.

					
					
						161	Masiya v Director of Public Prosecution (Centre for Applied Legal Studies and Another as Amici Curiae) [2007] ZACC 9; 2007 (5) SA 30 (CC); 2007 (8) BCLR 827.

					
					
						162	Tshabalala v S; Ntuli v S 2020 2 SACR 38 CC.

					
					
						163	Field et al. 2018:2.

					
					
						164	Republic of South Africa. 2020. National Strategic Plan on Gender-Based Violence and Femicide: Human Dignity and Healing, Safety, Freedom and Equality in our Lifetime, p. 2. https://gbvf.org.za/files/2024/05/National-Strategic-Plan-on-Gender-Based-Violence-and-Femicide-NSP-2020_2030_01-01-2020.pdf.

					
					
						165	Woolman 2007:763.

					
					
						166	Art. 12:

							1. States parties shall take all appropriate measures to eliminate discrimination against women in the field of healthcare in order to ensure, on a basis of equality 

					
				

			

		

	
		
			
				142

			

		

		
			
				Journal for Juridical Science 2025:50(1)	Research Article

			

		

		
			
				(art. 14 – Health and Reproductive Rights), the importance of which is critical as it underlines the importance of women being able to determine their own decisions, including those concerning sexuality and health.167 Because South Africa has made some tremendous progress in the improvement of women’s sexual and reproductive health through the rights discourse,168 there is still room for further enhancing the protection of maternity rights.

				Even though the broader issue of obstetric violence during childbirth has not made its way to the courts in South Africa,169 as mentioned previously, it is widespread in public health facilities. This is where, regrettably, many maternity cases end up, where there is little respect for human rights and their protection as rightly argued by feminists. While many women in South Africa experience disrespectful, abusive or neglectful treatment during childbirth in public facilities, this can amount to a violation of a woman’s fundamental human rights.170 These behaviours are a product of dominant and harmful stigmas, to which courts are susceptible, as they maintain a position of conformity to dominant norms and privileging structures that institutionalise stereotypes rather than challenge or dismantle them.171

				In maternity, the occurrence of violence during pregnancy ranges between 4 to 29 per cent.172 Hence, these judgments are at odds with the reality of the South African culture of violence that Gqola has labelled the ‘female fear factory’ – a culture that reminds women that they are not safe and that their bodies are not entirely theirs.173 It is assumed that the issue of maternal abuse and violence is adequately dealt with in terms of the common law, the Domestic Violence Act, and VAW policy considerations during sentencing.

				4.2	Transgressing mothers and the law

				Turning to abandonment, the ambivalent culture of criminal law in VAW in relation to maternity, as explained above, can similarly be inferred in this offence. While the Children’s Act is couched in gender-neutral terminology, mothers seem to be the most prominent group of people addressed for the crime of abandonment and as such they are most likely to be held accountable,174 
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				specifically “bad” mothers as they are often labelled in maternal theory.175 Although it is a crime in South Africa to abandon an infant, prosecution is reportedly rare. Where the baby is abandoned and it is difficult to trace the mother, no arrest is made.176 But this does not mean that this offence is not prosecutable; it merely implies that it is hard for law enforcement to find the perpetrator, the mother. The bias in legal accountability results in silence, particularly from those women in relationships characterised by abuse and violence. In certain instances where the baby is found alive and the mother can be traced, attention shifts towards the consequences of abandoning. In Rex v Adams,177 the mother was charged with abandoning her male child on or about the day of his birth, in a place where the child was likely to die from cold, hunger, and neglect.178 She was found guilty of crimen expositionis infantis (exposure of an infant) and sentenced to imprisonment with hard labour.179

				Abandonment also falls away if the infant is found dead and the mother can be traced. In S v Butelezi,180 the accused was charged with the murder of her newborn baby.181 During court proceedings, it emerged that, after giving birth, the mother formulated a plan to kill the infant by strangulation and disposing of the body in a cane field.182 The court found that the baby had died from pneumonia and not strangulation and the question was whether she could be charged with murder.183 The mother was found guilty of murder, as the court did not differentiate between the (attempted) strangulation and the pneumonia which in fact caused the infant’s death.184
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				Because abandoning an infant is generally viewed as unnatural and the worst thing that a mother can do, sometimes courts rely on expert evidence to assess the motive for the crime in question. This step was recognised as progressive as it considered the mother’s circumstances.185 In S v Butelezi, the court reasoned in its judgment that “[there] is no evidence whatsoever to suggest that the accused at that stage suffered any form of dementia or frenzy, and the accused’s own story and her own admissions show that there was no such condition existing”.186

				This was because the mother had laughed out when the magistrate carried out the sentence in the lower court.187 In S v Jokasi,188 the judge questioned whether “special provision should be made for women who have not emotionally recovered after giving birth.”189 As argued, this is “viable only as applied to mothers (not fathers or other relatives)”.190 It is also argued that such psychiatric defences are poorly understood and that diagnosis is a reflection of personal and cultural biases and is usually hardly consistent with existent disciplinary knowledge on the subject.191 Bias, as such, remains the main problem identified when medical and psychological evidence192 is being led in court.193

				In cases particularly involving the concealment of birth, the courts are more interested in establishing the technical aspects of what constitutes the birth of a live child, with courts often failing to address underlying issues.194 For instance, in Rex v Matthews,195 the accused was acquitted on charges of concealment of the birth because the court could not prove that “a foetus is not a child for the purpose of the statutes”.196 This was further debated in S v Molefe,197 where the mother had placed the deceased body of an infant in a bucket after giving birth.198 The court’s deliberation of the meanings attached to ‘disposal’ and a newly born child led to her acquittal, as the court could not determine that the foetus had arrived at the stage of maturity at the time 
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				of birth, that it might have been born a living child.199 While placing more emphasis on analysing the technicalities of the crime is relevant as is the case in most of these judgments, contemporary pertinent issues that could potentially influence the mother’s actions, including the decision to abandon an infant during pregnancy, remain undetermined. These could include scares arising from contracting sexually transmitted infections, including epidemics such as HIV, which though linked to socio-economic inequality, poverty, and violence, and implicated in abandonment, remain sidelined. Abandonment, like other offences associated with it, has not yet been brought under constitutional scrutiny,200 and it remains to be seen what the legal position could be if subjected to a thorough human rights analysis.

				Moreover, because in most instances involving abandoned babies, it is difficult to trace the perpetrator, most of the reports on abandonment come from the media, which while it highlights the magnitude of the problem can at times be sensationalist. The role of the media in reporting on abandonment can contribute to reflecting and shaping societal beliefs about women as mothers and people’s perceptions.201 This could be through the use of expressions such as “when a woman acts so cruel”,202 and passive sensationalist language including “a woman who dumped the newborn”.203 Likewise, in the health sector, ideals of a good patient tied up to meanings attached to good mothering function as normalising judgments. For instance, being HIV+ during maternity does not only stop at being a bad patient but also involves punishments that could be in the form of degrading comments and petty humiliations, sanctioned and justified as a form of moral correction.204

				This moral judgment is transposed to abandonment, constructing a dual gendered identity and subjectivity.205 The occupation of this dualism of woman and mother means that she can be a woman in an abusive relationship in terms of the Domestic Violence Act. However, because she is a mother who abandons, her vulnerability to abuse and violence is elided by being a deviant, a type of woman who deviates from maternal ideology.206 The abnormality of her behaviour as an abandoning mother differentiates her from other women; yet at the same time, she enjoys the natural difference between man and woman.207 This raises serious concerns about crime and gender and the way 
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				in which law has criminalised aggression – how certain types of anti-social behaviour have been targeted, while others have been either formally or practically left unregulated.208

				Abandonment disproportionately affects women as mothers. There appears to be scant information and evidence to suggest legal authorities in pursuit of a ‘guardian/parents/caregiver’, the standard of measure in equality discourse. This could be because, when taking into consideration the general abandonment of children by society, it is probable that abandonment as a crime punishes a mother’s conduct just as much to enforce gender roles as to protect children.209

				CONCLUSION

				In closing, the intention of this paper is not to cast mothers as victims and South Africa as exceptionally violent. Rather, this paper sought to build on maternal theory that calls for support for mothers. It demonstrated the gendered nature of abandonment, by explaining the continuity of VAW in maternity – limiting the discussion to apartheid history and the country’s transition to a constitutional democracy. In trying to centre violence and its linkage to abandonment, this paper mapped the spread of violence as continuous and complex, illustrating how both private and public violence affect the maternal. The apartheid era provided the basis for the discussion on violence, while acknowledging that South Africa’s relationship with violence predates 1948. Yet, because apartheid perpetuated the idea of racial separateness through policy and law by violent means, this era provided the background for the discussion on the spread of abandonment.

				Since violence is understood and viewed as continuous, and in this instance constantly changing, it acquires new meanings. Whereas the apartheid era was notorious for incidences of necklacing, contemporary narratives on VAW seem to focus on private/domestic violence, including femicide. Post 1994, violence, in the form of physical, mental, emotional, and financial abuse towards pregnant women shows higher prevalence, with the most common form of violence being forced to have unwanted sexual intercourse.210 From a maternal perspective, while the state overtly devalued motherhood in the past, it now appears as though personal circumstances and cultural factors have a much bigger role to play in abandonment. Some studies have also shown that women who conceal their pregnancies and abandon their infants simply do not want them, exhibit poor coping and problem-solving skills, and are emotionally immature.211
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				Social demographics also paint a worrisome maternal pattern. Young women and teenagers have been identified as potential perpetrators of abandonment.212 Over the past two years, South Africa has seen the number of teenage pregnancies escalate and the response by the government has been one of judgment and condemnation towards young girls.213 Studies suggest that infants and children of adolescent mothers are at an especially high risk for experiencing neglect compared to children of older mothers.214

				Abandonment poses a serious socio-economic challenge, and a tremendous amount of work still needs to be done, and it should not be confined to law as the sole strategy in dealing with the issue. It is, therefore, reassuring to note that the National Integrated Maternal and Perinatal Care Guidelines for South Africa (NIMPCGSA), issued by the Department of Health,215 has been updated and it now includes a Chapter on Respectful Maternity Care (RMC). In its introduction, the RMC states as follows:

				Respect the dignity and autonomy of all women at all times, regardless of their race, gender, sex, pregnancy, marital status, ethnic or social origin, age, disability, religion, belief, culture, language, number of children, economic, marital and health status, type of work (e.g. sex workers), legal status, and level of poverty (homeless and uneducated women). All staff should be respectful. This includes health care providers, administrative, support and security staff. Respectful care upholds the dignity and standing of the health professions and can increase health worker satisfaction and morale. It is associated with improved mental and physical health outcomes of women and their newborns.216

				It also details the duties of maternity care staff, some of which include treating all people equally and listening to women’s concerns, and it goes on to list the many ways of disrespect that include stigma and discrimination, physical and verbal abuse, and unnecessary medical interventions such as an unintended episiotomy.217 This is indeed a progressive and commendable direction taken by the Department of Health. While the NIMPCGSA seeks to hold the government accountable, the RMC also requires solid legal recognition and protection.

				An insightful suggestion to deal with abandonment was the proposal that there should be an implementation of a safe method of infant relinquishment in the form of baby safes.218 Certain jurisdictions such as Venezuela, as 
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				mentioned previously, have laws aimed at curbing obstetric violence. Perhaps it would also be a prudent step forward for South Africa to consider the inclusion of maternal clauses in its constitutional framework. This would likely expand the scope of laws on equality to also include maternity. As Suk has suggested, such “constitutional maternity clauses can play a significant, if controversial role, in reducing gender-based inequalities resulting from women’s traditional role in raising children”.219
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