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RESEARCH ARTICLE

RECONSIDERING CORRUPTION
AS A VIOLATION OF THE
RIGHTS TO EQUALITY AND
NON-DISCRIMINATION

BASED ON POVERTY IN
SOUTH AFRICA

SUMMARY

Many international organisations and national institutions
such as, for example, the United Nations (UN) Human
Rights Council, Transparency International, and the
Constitutional Court of South Africa have agreed that
corruption has a negative impact on the realisation and
enjoyment of human rights. Vulnerable and marginalised
groups are disproportionally impacted when it comes
to the realisation of their socio-economic rights. This
is especially the case where corruption limits access
to quality and affordable social services essential for
the realisation of rights such as the rights to adequate
housing, sanitation, education, and healthcare. This
article argues that the criminal law approach, traditionally
employed to fight corruption, is not sufficient to address
the social harm caused by corrupt acts and omissions. It
is argued that a human rights-based approach, grounded
in the principles of accountabilityy, empowerment,
participation, and non-discrimination, must be employed
to provide adequate remedies to the victims of corruption.
This article specifically explores the possible violation
of the rights to equality and non-discrimination, where
corrupt acts or omissions result in limited access to social
services for one of the most vulnerable and marginalised
groups in society, the poor. This argument is based on the
recent judgment by the Equality Court in Social Justice
Coalition v Minister of Police 2019 (4) SA82 (WCC), where
the Court found that poverty constitutes an unspecified
ground for discrimination, as envisioned by the Promotion
of Equality and Prevention of Unfair Discrimination Act 4
of 2000. It is found that the state’s failure to adequately
prevent corruption, particularly where corruption results
in the limitation of access to quality and affordable social
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services such as education, housing, and healthcare, that are essential for
the realisation of rights, impairs the fundamental human dignity of those living
in poverty and adversely affects the realisation of their rights in a comparably
serious manner. Thus, under a human rights-based approach, rights holders
can hold the state accountable for violating duties, to which they are legally
obliged under the human rights framework due to corrupt acts and omissions.

1. INTRODUCTION

Corruption is a scourge that undermines human and economic development
in South Africa. As stated in a Corruption Watch (2019) report: “Our country’s
story is that of a patient with a malignant illness who is fighting for survival
but teetering on the edge of the abyss.” The effect of systemic corruption
not only on economic growth, but also on human well-being is significant.
The following quote demonstrates the social harm of corruption: “The money
stolen through corruption every year was enough to feed the world’s hungry
80 times over.”

The effect of corruption on the poor is devastating. It has been recognised
that poverty and corruption are deeply intertwined as “poverty invites
corruption, while corruption deepens poverty”.> Moreover, the World Bank
has acknowledged the disproportionate impact of corruption on the poor,
vulnerable, and marginalised by reducing access to quality and affordable
social services such as housing, education, and healthcare. This comes as a
result of a reduction in the funds available for government expenditure, due
to, for instance, embezzlement, misappropriation of funds, and illicit financial
flows.* This, in turn, can impact the realisation of economic and social rights
related to these services.’ This is a violation of the Constitution of the Republic
of South Africa, 1996 (hereafter, the Constitution), which requires the state
to effectively use its available resources to benefit all, based on the human
rights principles of accountability and equality.® As unequivocally stated by

1 Corruption Watch “1591 whistle-blowers”, https://www.corruptionwatch.org.za/
wp-content/uploads/2019/08/CORRUPTION-WATCH-ACT-REPORT-2019-OUT-
DIGITAL-DBL-PAGE-AGENT-ORANGE-DESIGN-26082019-compressed1421.
pdf (accessed on 26 October 2020) at 6.

2 Hensgen, as cited in De Castro e Silva 2019:59.

3 Johnston “Poverty and corruption”, Forbes, https://www.forbes.com/2009/01/22/
corruption-poverty-development-biz-corruption09-cx_mj_0122johnston.
html#4c6505b1a56a (accessed on 26 October 2020).

4 World Bank “Combatting corruption”, https://www.worldbank.org/en/topic/
governance/brief/anti-corruption (accessed on 26 October 2020). See also
Mantzaris 2017:18-19.

5 Rose 2011:715.

6 Mantzaris 2017:19.
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Pope Francis in 2014: “Corruption is paid for by the poor.”” In South Africa, this
can be noted in the disastrous effect that corruption in essential institutions
such as Eskom, the Passenger Rail Agency of South Africa, and the South
African Social Security Agency, has had on those living in poverty. The Zondo
Commission® also exposed the true depth of corruption in South Africa.

Criminal prosecution has been employed as the most popular anti-
corruption strategy.® However, criminal law does not provide sufficient
remedies for the victims of corruption, as it perceives corruption as a
“victimless phenomenon”."® This perspective has resulted in “obscuring the
effects and consequences of corruption on individuals or groups of people”.™
Barkhouse et al. argue that the concept of ‘social harm’ should be employed
in the fight against corruption. According to them,

[slocial harm is a concept recognised in human rights law, for it
encompasses the social, economic, psychological and environmental
injury or damage inflicted on society by the acts of individuals,
organisations or governments (national or international). It has
allowed an assessment of illegal and harmful acts beyond domestic
criminal justice systems, by providing a bridge to international human
rights law."?

Two aspects of the relationship between human rights and corruption can
be identified. First, corruption can negatively impact the realisation of human
rights, and secondly, corruption can directly or indirectly violate a specific
human right or norm."™ In 2020, a statement by the Civil Society Working
Group on State Capture pointed out that “[ijn South Africa, the struggle against
State Capture and corruption remains part of the struggle for human rights
and social justice”.™

This article calls for a human rights-based approach (HRBA) to corruption,
according to which states will be held accountable for violating duties to which
they are legally obliged under the human rights framework. The HRBA is
based on the principles of empowerment, accountability, participation, and
non-discrimination. It is argued that implementing these principles provides
“the most effective means to fight corruption”.

7 Transparency International 18 May 2018 “10 quotes about corruption and
transparency to inspire you”, https://voices.transparency.org/10-quotes-about-
corruption-and-transparency-to-inspire-you-cd107d594148 (accessed on
16 October 2020).

8 See Commission of Inquiry into State Capture “The Judicial Commission of Inquiry
into Allegations of State Capture”, https://www.statecapture.org.za/.

9 Olaniyan 2014:8.

10 Olaniyan 2014:345.

11 Olaniyan 2014:51.

12 As quoted in De Castro e Silva 2019:63.

13  Mubangizi & Sewpersadh 2017:70.

14  Pikoli “Zondo commission responds to civil society concerns: Hearings to resume
on June 29, Daily Maverick, https://www.dailymaverick.co.za/article/2020-06-19-
zondo-commission-responds-to-civil-society-concerns-hearings-to-resume-on-
june-29/ (accessed on 16 October 2020).

15 Mubangizi & Sewpersadh 2017:87.
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Corruption viewed in this way provides the basis for the most vulnerable
to hold governments legally accountable for their failures and consequent
violation of human rights. This can, in turn, impact their overall human well-
being. According to the UN Convention against Corruption, “a comprehensive
and multidisciplinary approach is required to prevent and combat corruption
effectively”.'® Therefore, it is argued that a HRBA should be employed along
with the traditional criminal approach to effectively challenge corruption.

Bearing in mind the disproportionate impact that corruption has on the
poor, this article explores the possible violation of the rights to equality and
non-discrimination on the ground of poverty, due to the failure of the state to
adequately prevent corrupt acts or omissions. The aim is to demonstrate that,
where the poor do not have equal access to social services, the government
can be held accountable based on a violation of their duties under this right.
It can even be argued that their level of access should go past that of being
“equal”’, as their vulnerable and marginalised status requires special attention
to be paid in ensuring that their needs are met.

Section 2 of this article provides an overview of the definition of corruption,
with a specific focus on the impact of corruption on human well-being and the
protection and fulfilment of human rights. To make a case for the argument
that corruption can constitute a violation of human rights, section 3 explores
the nexus between human rights and corruption. Section 4 outlines the
content of the rights to equality and non-discrimination. The subsequent
section analyses the Equality Court case of Social Justice Coalition & Others
v Minister of Police & Others,'” where the Court determined that poverty could
constitute a ground for unfair discrimination. The final section outlines the
defining characteristics of poverty and examines the impact of corruption on
the well-being of the poor. It shows that their restricted access to quality social
services constitutes a violation of the rights to equality and non-discrimination
based on the unlisted ground of poverty.

2. CORRUPTION: DEFINITION AND CONSEQUENCES

2.1 Definition

The word ‘corruption’ is derived from the Latin word corruptio, meaning “to
spoil, pollute, abuse, or destroy”."® However, there have been numerous
debates on the term’s exact definition, due to the “discrete and differing
social practices” underlying it." Many international organisations such as, for

16 UN Convention against Corruption (adopted on 9 December 2003 and entered
into force on 14 December 2005):preamble. See also De Castro e Silva 2019:63.

17  Social Justice Coalition & Others v Minister of Police & Others 2019 (4) SA 82
(WCC).

18 Holmes 2015:1. See also Olaniyan 2014:39.

19 Caiden 2001:19-21; Bracking 2007:3-4; Arnone & Borlini 2014:1-6; Olaniyan
2014:25, 40.
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example, Transparency International?® and scholars have adopted the World
Bank’s definition of corruption as “the abuse of public office for private gains”.?!

Despite these complexities, some agreement has been reached on
various acts or omissions that constitute corruption. These include “modern”
corruption or “economic improprieties” such as wasteful expenditure,
bribery, illicit financial flows, misappropriation of funds, trading in influence,
and embezzlement, as well as “traditional” forms of corruption or “social
improprieties” such as nepotism or favouritism.?

The World Bank’s definition has, however, been criticised for not taking
account of corruption in the private sphere.?® Moreover, it is argued that it
does not give sufficient recognition to the impact of corruption on human
well-being. To make a case for a connection between human rights violations
and corruption (which is one of the central themes of this article), any proper
definition should include a victim element.?* It is, therefore, helpful to consider
the following definition provided by Olaniyan:?®

[Tlhe deliberate, intentional mass stealing of public wealth and
resources by senior state officials entrusted with its fair and honest
management for the common good and achievement of human rights,
whether carried out individually or collectively, but with the support,
encouragement, or acquiescence of the state, combined with a refusal
to genuinely, thoroughly and transparently investigate and/or prosecute
the mass stealing and recover stolen assets, which violates the human
rights of the economically and socially vulnerable. (My emphasis)

In order to address the impact of corruption on human well-being and to
strengthen existing measures employed to fight corruption, it is argued that
corruption should be defined not only in terms of the actions or omissions
that constitute it, but it should also consider the harm caused by corrupt acts
and omissions. Even though this definition only focuses on grand forms of
corruption and does not consider petty corruption committed by high-ranking
state officials, the importance that this definition places on the effects of
corruption is of significance for this article.

2.2 Impact of corruption

UN Secretary-General, Kofi Annan, aptly summarised the far-reaching impact
of corruption:

20 Transparency International “What is corruption”, https://www.transparency.org/en/
what-is-corruption (accessed on 17 June 2022).

21 World Bank “Helping countries combat corruption: The role of the World
Bank”,  http://www1.worldbank.org/publicsector/anticorrupt/corruptn/coridx.htm
(accessed on 4 April 2022) 8. See, for example, Bracking 2007:3-44; Holmes
2015:2-3; Peters 2018:1254; Raoul Wallenberg Institute 2018:executive summary.

22 Caiden 2001:17; Langseth 2006:10-14; Boersma 2012:33-38; Olaniyan
2014:18-20; Holmes 2015:3; Raoul Wallenberg Institute 2018:executive summary.

23  Bracking 2007:4.

24 Olaniyan 2014:25, 51.

25 Olaniyan 2014:20.
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Corruption is an insidious plague that has a wide range of corrosive
effects on societies. It undermines democracy and the rule of law, leads
to violations of human rights, distorts markets, erodes the quality of
life, and allows organised crime, terrorism and other threats to human
security to flourish (my emphasis).?®

Moreover, “[i]t diverts funds intended for investment in public services, ...
distorts justice systems, interferes with political processes, and affects the
delivery of public services. In other words, corruption bears human rights
costs”.?” Importantly, national economic growth is significantly impeded, as
foreign investments and aid are discouraged.?

The impact of corruption on human lives is of significance to the theme
of this article. Corrupt acts and omissions can cause essential funds to be
diverted away from social services, development, and the fulfilment of human
rights.? The quality and provision of public services and infrastructures
are also impacted.®® This, in turn, exacerbates poverty, underdevelopment,
and inequality." Furthermore, it has been found that corruption significantly
impacts the most vulnerable in society, especially those who are already
subject to discrimination and power imbalances.*?

In S v Shaik & Others,®® the South African Constitutional Court found
that corruption is “antithetical to the founding values [of the country’s]
constitutional order”.3* Similarly, the Supreme Court of Appeal emphasised
that corruption negatively affects development and human rights.® The Court
further confirmed that “corruption hinders the ability of states to combat
poverty, which in turn effectively constrains them to deliver on their human
rights commitments”.?® A positive obligation on states to fight corruption can
be inferred from this.® Moreover, according to sec. 39(1) of the Bill of Rights,
this duty should align with international law, including international human
rights law.3® A similar positive obligation can also be noted in the various duties

26  UN ‘Secretary-General lauds adoption by General Assembly of United Nations
Convention against Corruption’, http://www.unis.unvienna.org/unis/en/
pressrels/2003/sgsm8977.html (accessed on 4 April 2020).

27 Raoul Wallenberg Institute 2018:executive summary. See also Olaniyan 2014:115;
Hope 2016:3-31, 12; UN 2017.

28 Rose-Ackerman 1999:2-3; Bracking 2007:8; Holmes 2015:24.

29 Brown 2007:ix-xi; Sgreide & Williams 2014:3; Holmes 2015:25; Mbaku 2016:33,
44-45,

30 UN Commission on Human Rights 2003:14-15; Fitzsimons 2007:57.

31 Hope 2000:17; Brown 2007:x. For a detailed discussion on corruption and the
“inequality trap”, see Uslaner 2008.

32 Hall-Matthews 2007:77; Fitzsimons 2007:70; Boersma 2012:3; Olaniyan 2014:19.

33 S v Shaik & Others 2008 (5) SA 354 (CC).

34 Sv Shaik & Others:par. 72.

35 S v Shaik & Others 2007 (1) SA 240 (SCA).par. 223. See also South Africa
Association of Personal Injury Lawyers v Heath 2001 SA 883:par. 4; Glenister v
President of the Republic of South Africa & Others 2011 (3) SA 347 (CC):paras.
176-177.

36  Olaniyan 2014:315.

37 Olaniyan 2014:315.

38 Olaniyan 2014:315.
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outlined in the UN Convention Against Corruption®® and the African Union
Convention on Preventing and Combatting Corruption. This article focuses
on the impact of corruption on the human rights of one of the most vulnerable
groups in society, the poor and the realisation of their human rights. This link
will be expanded upon below.

3. THE NEXUS BETWEEN CORRUPTION AND HUMAN RIGHTS

The aim of human rights norms and principles is to “regulat[e] the domestic
relationship between governments and their nationals”.*® These standards
thus play an important role in combatting corruption, by explicitly setting
out the obligations of states towards those within their jurisdiction. The UN
Committee on Economic, Social and Cultural Rights (UNCESCR) has, in
several reports, unequivocally stated that “corruption has a negative impact
upon the (equal) enjoyment, implementation, realisation, or (full) exercise
of economic, social and cultural rights”.#! The relationship between human
rights and corruption has also been affirmed by various other international and
regional organisations, including the UN Human Rights Council (UNHRC),
Transparency International, the Inter-American Court on Human Rights, and
the Court of Justice of the Economic Community of West African States.*?
The latter was based on sec. 21 of the African Charter on Human and
Peoples’ Rights,** which recognises the right of people to freely dispose of
their natural wealth and resources. The African Union (AU) also stressed the
undeniable connection between corruption and the fulfilment and protection
of human rights.*

As highlighted in section 2, corruption can impact the states’ ability to realise
the human rights of all by impeding its various legally binding human rights
obligations. According to the tripartite framework of obligations, as proposed
by Eide, international and national human rights law can create either positive

39 UN Convention against Corruption (adopted on 9 December 2003 and entered
into force on 14 December 2005).

40 Olaniyan 2014:291.

41  Boersma 2012:116-120. See also Peters 2018:1258; Raoul Wallenberg Institute
2018:1, 18.

42  See UN 31 October 2003; International Council on Human Rights Policy (ICHRP)
& Transparency International 2009:34-45; Boersma 2012:116-120; Peters
2018:1258; Raoul Wallenberg Institute 2018:1, 18; The Registered Trustees of
the Socio-Economic Rights & Accountability Project (SERAP) v President of the
Federal Republic of Nigeria & Another, ECW/CCJ/APP/12/07, Court of Justice
of the Economic Community of West African States (30 November 2010), http:/
www.chr.up.ac.za/images/files/documents/africancases/institution/ecowas/
ecowas_right_to_education.pdf (accessed on 26 October 2020).

43  African Union 1981 “African Charter on Human and Peoples’ Rights”, https://
au.int/en/treaties/african-charter-human-and-peoples-rights (accessed 22 June
2022).

44  See African Union 2018 “Fighting corruption and advancing human rights: Our
collective responsibilities”, https://au.int/sites/default/files/pressreleases/35228-
pr-commemoration_of_2018_africa_human_rights_day-.pdf (accessed 22 June
2022).
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or negative duties for states.*s First, the obligation to respect requires states
to refrain from interfering in the enjoyment of human rights. Secondly, the
obligation to protect. States must ensure that third parties do not threaten the
enjoyment of rights and hold violators of human rights accountable. Thirdly,
the obligation to fulfil, which is divided into two separate duties, namely the
obligation to facilitate access to rights fulfilment by creating an environment
conducive to the progressive realisation of rights or to “engage proactively in
activities that would strengthen people’s ability to meet their own needs”, and
the obligation to provide resources where an individual or group is unable, due
to factors beyond their control, to realise the right for themselves.*¢ According
to Ngugi, “[c]orruption reduces the capacity of the government to respect,
protect, and fulfill its human rights obligations”.4” This will be elaborated
on below.

Regarding the fight against corruption, specific duties incumbent on states
can be identified under each obligation. Under the obligation to respect, it
is essential that the right to political participation, for example, be upheld
to provide citizens with the means of holding corrupt government officials
accountable and monitoring government expenditure.*® This right will be
violated when individuals are denied the opportunity to take part in governance
“on a fair and equal basis”, due to nepotism or the “buying” of votes by more
powerful and wealthier government officials.*

In terms of the obligation to protect, an example of a violation of this
duty can be noted in light of the right to a fair trial. This right will be violated
when prosecutors are bribed not to prosecute specific individuals, or the
independence and impartiality of judges are compromised through bribery.®®
However, as a general duty, states must adopt legislation, policies, and
practices that actively work towards preventing corruption by their agents and
third parties, especially when it comes to the provision of social services.?" It is
argued that, where a state fails to practise adequate due diligence over the use
of state resources, and the resources are diverted to the pockets of the corrupt,
it can be viewed as a violation of the state’s duty to protect the enjoyment of
rights, specifically as they relate to social assistance programmes.5?

45 Darrow & Tomas 2005:529. For a detailed explanation of these obligations, see
Eide 1984.

46 Darrow & Tomas 2005:529-530.

47  Ngugi 2010:246.

48 Olaniyan 2014:239, 241.

49 Ascited in Boersma 2012:213, 215. See also ICHRP & Transparency International
2009:34-45; Olaniyan 2014:232.

50 ICHRP & Transparency International 2009:36-39; Boersma 2012:209-210;
Olaniyan 2014:217-218.

51 International Commission of Jurists 1997 “Maastricht Guidelines on Violations of
Economic, Social and Cultural Rights”, https://www.refworld.org/docid/48abd5730.
html (accessed 22 June 2022):par. 14(g); Leckie 1998:106; UN Committee on
ESCR 2000:par. 52; ICHRP & Transparency International 2009:54.

52 ICHRP & Transparency International 2009:25; Peters 2018:1259.
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Moreover, as explicitly stated by the former Special Rapporteur on the
Right to Food, Jean Ziegler,>® the obligation to protect includes a duty to
fight corruption that rests on states party to the International Covenant on
Economic, Social and Cultural Rights (ICESCR).5 Leckie argues that this
includes the duty to “develop targeted, legally consistent, and sufficiently
progressive policies toward securing those rights”, which, in turn, includes
the obligation to address regressive policies and harmful practices (such as
corruption) that hamper the full realisation and enjoyment of rights.®

A further component of the obligation to protect is the state’s duty to
investigate alleged human rights violations and hold violators accountable.%®
Thus, states who fail to adequately investigate claims of corrupt acts or
omissions that impede the realisation of rights will be in breach of their duty to
protect. In Glenister v President of the Republic of South Africa & Others,* the
Constitutional Court of South Africa found the Hawks (South Africa’s Directorate
for Priority Crime Investigation with the mandate of investigating corruption)
not to be sufficiently independent in its investigation of corruption. As a result,
the Court found an infringement of several civil, political, and socio-economic
rights (including the rights to equality, human dignity, healthcare, education,
and housing) as a result of the state’s failure to protect the rights contained in
the South African Bill of Rights, as required by sec. 7(2) of the Constitution.%

The obligation to fulfil requires the proper and adequate management of
state resources as essential to ensuring the fulfilment of rights in a manner
that is available to (in terms of both quantity and quality), accessible (in
terms of equal economic and physical access), and acceptable (according
to local values, traditions, and customs) by rights holders in a manner that
is adaptable to changing social and cultural circumstances.®® As argued by
Mubangizi and Sewpersadh, public procurement corruption that violates any
of the “4-A criteria” will violate the right concerned.®® This obligation is further
qualified by sec. 2(1) of the ICESCR, which requires state parties

to take steps, individually and through international assistance and
co-operation, especially economic and technical, to the maximum
of its available resources, with a view to achieving progressively the
full realisation of the rights recognised in the present Covenant by all
appropriate means, including particularly the adoption of legislative
measures. (My emphasis)

53 See UNCHR 2001:par. 28. See also Boersma 2012:157, 160-161.

54  UN General Assembly 1966, “International Covenant on Civil and Political Rights”,
https://www.ohchr.org/sites/default/files/Documents/Professionallnterest/ccpr.pdf
(accessed 22 June 2022).

55  Leckie 1998:93-94.

56 Leckie 1998:109; ICHRP & Transparency International 2009:42.

57  Glenister v President of the Republic of South Africa & Others 2011 (3) SA 347
(CC).

58 Glenister v President of the Republic of South Africa & Others:paras. 175-176,
198. Sec. 7(2) of the Constitution states that: “The state must respect, protect,
promote and fulfil the rights in the Bill of Rights.”

59 ICHRP & Transparency International 2009:48, 58-60; 2010:59; Raoul Wallenberg
Institute 2018:7.

60 Mubangizi & Sewpersadh 2017:72.
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To the maximum of its available resources requires the equitable and effective
use of all available resources towards realising economic, social, and
cultural rights.8" Corrupt acts such as the misappropriation of funds and illicit
financial flows, impede this obligation, as resources are diverted away from
programmes aimed at realising socio-economic rights.®? Taking the right to
food as an example, the right to fulfil will be violated if funds meant for food
packages are embezzled or misappropriated, as allegedly happened during
the current COVID-19 pandemic.®

The duty of progressive realisation also imposes upon states the
obligation to continuously work towards realising the economic, social, and
cultural rights of all within its jurisdiction. According to General Comment 3 of
the UNCESCR, this duty also prohibits state parties from taking deliberative
retrogressive steps without compensation to those impacted by these
measures.% Therefore, any unjustified decrease in public expenditure aimed
at the fulfilment of economic, social, and cultural rights, which can happen,
for instance, due to the misappropriation of funds, can be argued to violate
this obligation.®

This argument is supported by the Maastricht Guidelines, which states
that the rights contained in the ICESCR will be violated through “the reduction
or diversion of specific public expenditure when such reduction or diversion
results in the non-enjoyment of such rights and is not accompanied by adequate
measures to ensure minimum subsistence rights for everyone”.®® The loss of
state resources that could have been employed towards the realisation of socio-
economic rights through, for example, embezzlement, would thus constitute a
violation of rights, as envisioned by sec. 2(1) of the ICESCR.%" Lastly, the duty
of using all appropriate means includes adopting anti-corruption measures
and legislation to combat the theft and mismanagement of state resources.
This is also in line with the duty to protect, as mentioned earlier.5®

Only some examples of how corruption can violate human rights have
been outlined above. International and regional charters and treaties on
human rights can be interpreted creatively by the appropriate monitoring
bodies to establish a link between corruption and the violation of one or more
human rights to hold states accountable.®® Authoritative interpretations of

61 UNCHR 1987:sec. 27; Boersma 2012:231; UN Committee on ESCR 2000:par. 52.
See also UNCESCR 2007.

62 International Commission of Jurists 1997 “Maastricht Guidelines on Violations of
Economic, Social and Cultural Rights”, https://www.refworld.org/docid/48abd5730.
html (accessed 22 June 2022):par. 14(g); UN Committee on ESCR 2000:par. 52;
ICHRP & Transparency International 2009:46; Ngugi 2010:246.

63 Boersma 2012:238. See also Leckie 1998:98.

64 UNCESCR 1990. See also Rose 2016:414.

65 Leckie 1998:107-108; Rose 2011:718-719; Boersma 2012:232-233.

66 International Commission of Jurists 1997 “Maastricht Guidelines on Violations of
Economic, Social and Cultural Rights”, https://www.refworld.org/docid/48abd5730.
html (accessed 22 June 2022):par. 14(g). See also Rose 2016:415.

67 Rose 2016:415.

68 UNHRC 1999:secs. 12, 19; Boersma 2012:228, 230, 233.

69 Olaniyan 2014:108, 196, 274.
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the obligations set out above provide a detailed framework to keep states
accountable and ensure the full enjoyment of human rights.

Moreover, corruption can directly violate a specific human right.”> Some
examples are the violation of the right to water if rights holders have to pay
bribes to access water supplies and the right to education if resources meant
for the procurement of educational materials are misappropriated.” However,
rights can also be violated indirectly. As argued by Ngugi, this happens when

a corrupt practice constitutes an essential contributing factor in a chain
of events that eventually leads to a violation of a right, corruption
can still be blamed for violating human rights. In this case the right
is violated by an act that derives from a corrupt act. But the act of
corruption constitutes a necessary condition for the violation.”

4. THE RIGHTS TO EQUALITY AND NON-DISCRIMINATION

The Constitution is, among other values, grounded in the principle of equality.”
Moreover, the rights to equality and non-discrimination are also recognised in
sec. 9 of the Constitution:

(1) Everyone is equal before the law and has the right to equal
protection and benefit of the law. (2) Equality includes the full and equal
enjoyment of all rights and freedoms. To promote the achievement
of equality, legislative and other measures designed to protect or
advance persons, or categories of persons, disadvantaged by unfair
discrimination may be taken. (3) The state may not unfairly discriminate
directly or indirectly against anyone on one or more grounds, including
race, gender, sex, pregnancy, marital status, ethnic or social origin,
colour, sexual orientation, age, disability, religion, conscience, belief,
culture, language and birth. (4) No person may unfairly discriminate
directly or indirectly against anyone on one or more grounds in terms
of subsection (3). National legislation must be enacted to prevent or
prohibit unfair discrimination. (5) Discrimination on one or more of the
grounds listed in subsection (3) is unfair unless it is established that the
discrimination is fair.

The rights to equality and non-discrimination are also recognised in the
Universal Declaration of Human Rights, the International Covenant on Civil
and Political Rights, the ICESCR, and the African Charter on Human and

70  Ngugi 2010:246; Mubangizi & Sewpersadh 2017:74.
71  Mubangizi & Sewpersadh 2017:74.

72 Bacio-Terracino 2010:243. See also Ngugi 2010:246.
73  See sec. 7 of the Constitution.
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Peoples’ Rights.™ Its near-universal recognition highlights the significance of
this right as the cornerstone of any democratic society.

Discrimination can hamper the fulfilment of economic, social, and
cultural rights of all.”® Under international law, state parties are, therefore,
under an obligation to immediately adopt deliberate and targeted measures,
including strategies, policies, and plans, to address formal and substantive
discrimination and the harm caused as a result of such discrimination.” The
UNCESCR defined discrimination as constituting

any distinction, exclusion, restriction or preference or other differential
treatment that is directly or indirectly based on the prohibited grounds
of discrimination and which has the intention or effect of nullifying or
impairing the recognition, enjoyment or exercise, on an equal footing,
of Covenant rights.””

With reference to discrimination based on gender, the Protocol to the African
Charter on Human and Peoples’ Rights on the Rights of Women in Africa
defines discrimination against women as “any distinction, exclusion or
restriction or any differential treatment based on sex and whose objectives or
effects compromise or destroy the recognition, enjoyment or the exercise by
women, regardless of their marital status, of human rights and fundamental
freedoms in all spheres of life”.”® The rights to equality and non-discrimination
go further and require states to put in place special measures to ensure the
rights of the most vulnerable and marginalised are protected.” In the case of
corruption, states are required to adopt strategies that curb corruption and
address its impact on vulnerable groups, due to their inclusion in one of the
specified groups.

74  See UN General Assembly 1948 “Universal Declaration of Human Rights”, https:/
www.ohchr.org/sites/default/files/lUDHR/Documents/UDHR _Translations/eng.pdf
(accessed 22 June 2022):arts. 2 and 7; UN General Assembly 1966 “International
Covenant on Civil and Political Rights”, https://www.ohchr.org/sites/default/files/
Documents/Professionallnterest/ccpr.pdf (accessed 22 June 2022) :arts. 2(2) and
26; UN General Assembly 1966 “International Covenant on Economic, Social
and Cultural Rights”, https://www.ohchr.org/sites/default/files/cescr.pdf (accessed
22 June 2022):art. 2(2); African Union 1981 “African Charter on Human and
Peoples’ Rights”, https://au.int/en/treaties/african-charter-hnuman-and-peoples-
rights (accessed 22 June 2022):art. 2.

75 UN Committee on ESCR 2009:par. 1.

76  UN Committee on ESCR 2009:paras. 8, 36, 38, 40.

77  UN Committee on ESCR 2009:par. 7.

78  African Union 2003 “Protocol to the African Charter on Human and Peoples’
Rights on the Rights of Women in Africa”, https://www.ohchr.org/sites/default/files/
Documents/Issues/Women/WG/ProtocolontheRightsofWWomen.pdf (accessed
22 June 2022) :art. 1.

79 De Castro e Silva 2019:75.
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5. VIOLATION OF THE RIGHTS TO EQUALITY AND NON-
DISCRIMINATION BASED ON POVERTY UNDER SOUTH
AFRICAN LAW

In Social Justice Coalition & Others v Minister of Police & Others,® the Equality
Court of South Africa considered a case of alleged unfair indirect discrimination
on the grounds of race and poverty against people in Black townships. The
subject of the case was a neutral formula that was employed to calculate how
police resources should be distributed. It was argued that the formula had
an unintentional discriminatory impact on people living in Black townships.
The Court specifically considered the provisions of the Promotion of Equality
and Prevention of Unfair Discrimination Act®' (hereafter, the Equality Act)
as the legislative expression of the rights to equality and non-discrimination
as contained in the Constitution. Sec. 6 of the Act provides the general
prohibition that “[n]either the state [n]Jor any person may unfairly discriminate
against any person”. The Equality Act defines discrimination as “any act or
omission, including a policy, law, rule, practice, condition or situation which
directly or indirectly (a) imposes burdens, obligations or disadvantages on; or
(b) withholds benefits, opportunities or advantages from any person on one or
more of the prohibited grounds”.®? The prohibited grounds include:®

a. race, gender, sex, pregnancy, marital status, ethnic or social origin,
colour sexual orientation, age, disability, religion, conscience,
belief, culture, language and birth; or

b. any other ground where discrimination based on that other ground
i. causes or perpetuates systemic disadvantage;

ii. undermines human dignity; or

iii. adversely affects the equal enjoyment of a person’s rights
and freedoms in a serious manner that is comparable to
discrimination on a ground in paragraph (a). (My emphasis)

The Court recognised that unfair discrimination may be direct or indirect. It
defined indirect discrimination as “differentiation [that] appears to be neutral
but has the effect of discriminating on a prohibited ground, whether listed or
unlisted”.® This is in line with the views of the UNCESCR, who defines indirect
discrimination as “refer[ing] to laws, policies or practices which appear neutral
at face value, but have a disproportionate impact on the exercise of Covenant
rights as distinguished by prohibited grounds of discrimination”.8

For a violation of the right to equality to occur, it has to be shown that
the discrimination was unfair. The Court followed the two-prong test for unfair

80 Social Justice Coalition & Others v Minister of Police & Others 2019 (4) SA 82
(WCC).

81  Promotion of Equality and Prevention of Unfair Discrimination Act 4/2000.

82 Equality Act:sec. 1.

83  Equality Act:sec. 1.

84  Social Justice Coalition & Others v Minister of Police & Others 2019 (4) SA 82
(WCC):par. 36. See also Pretoria City Council v Walker 1998 (2) SA 363, where
unfair indirect discrimination on the ground of race was found.

85 UN Committee on ESCR 2009:par. 10(b).
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discrimination as set out in the case of Harksen v Lane NO.® Under the “two-
stage analysis”, it must first be determined whether the differentiation amounts
to “discrimination”, as defined above. According to the Court:®”

If [the differentiating treatment is based] on a specified ground, then
discrimination will have been established. If it is not on a specified
ground, then whether or not there is discrimination will depend
upon whether, objectively, the ground is based on attributes and
characteristics which have the potential to impair the fundamental
human dignity of persons as human beings or to affect them adversely
in a comparably serious manner.

Secondly, if discrimination is found, it must be considered whether the
discrimination was unfair.2® In this regard, the burden shifts to the respondent
to show that the discrimination was fair, considering “(a) the position of the
complainants in the society, (b) the impact of the discrimination and (c) the
systemic nature of the discrimination”.°

The most important consideration before the Court was whether poverty
“qualifies as an unlisted ground in terms of paragraph (b) of the definition
of prohibited ground”.®® For poverty to be included as an unlisted ground, it
must be tested whether it falls within the Act's meaning of “any other ground”.
According to the definition of “prohibited grounds”, poverty will qualify as an
unlisted ground if it results in “undesirable consequences which (i) causes
or perpetuates systemic disadvantage; (ii) undermines human dignity; or (iii)
adversely affects the equal enjoyments of a person’s rights and freedoms in a
serious manner that is comparable to discrimination on any of the prohibited
grounds”.®!

The applicants in the case relied on sec. 34(1) of the Equality Act, which
states that

[iln view of the overwhelming evidence of the importance, impact on
society and link to systemic disadvantage and discrimination on the
grounds of HIV/AIDS status, socio-economic status, nationality, family
responsibility and family status (a) special consideration must be given
to the inclusion of these grounds in paragraph (a) of the definition of
“prohibited grounds” by the Minister. (My emphasis)

The Equality Act defines socio-economic status as “includ[ing] a socio or
economic condition or perceived condition of a person who is disadvantaged by
poverty, low employment status or lack of or low-level education qualification”.%?
The applicants also relied on several academic writings which support the

86 Harksen v Lane NO & others 1998 (1) SA 300:par. 44.

87  Social Justice Coalition & Others v Minister of Police & Others:par. 38. See also
Harksen v Lane NO & others:par. 44.

88  Social Justice Coalition & Others v Minister of Police & Others:par. 38. See also
Harksen v Lane NO & others:par. 44.

89  Social Justice Coalition & Others v Minister of Police & Others:par. 78.

90  Social Justice Coalition & Others v Minister of Police & Others:par. 39.

91  Social Justice Coalition & Others v Minister of Police & Others:par. 57.

92  Equality Act:sec. 1.
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argument that “poverty constitutes a prohibited ground of discrimination, either
as an analogous ground or within the concept of ‘social origin’.%

The applicants further based their claim on the argument that poverty is
a systemic problem that leaves those stuck in its clutches vulnerable and
marginalised, living in circumstances that more often than not violate human
dignity.** The Court agreed that discrimination based on poverty hampers the
protection and fulfilment of the economic and social rights of all.*® Therefore,
the Court found unfair discrimination based on the unlisted ground of poverty.®
The applicants’ submissions and the ultimate findings of the Court are also in
line with the views of the UNCESCR. As succinctly stated by the Committee:®”

The nature of discrimination varies according to context and evolves
over time. A flexible approach to the ground of “other status” is thus
needed in order to capture other forms of differential treatment that
cannot be reasonably and objectively justified and are of a comparable
nature to the expressly recognised grounds. ... These additional
grounds are commonly recognised when they reflect the experience
of social groups that are vulnerable and have suffered and continue to
suffer marginalisation.

Concerning poverty, the Committee recognised that peoples’ economic or
social status can make them vulnerable to discrimination, resulting in unequal
access to the enjoyment of economic, social, and cultural rights.®® Bearing this
in mind, the following section explores whether corrupt acts or omissions can
cause unfair discrimination based on the unlisted ground of poverty.

6. THE NEXUS BETWEEN CORRUPTION AND POVERTY

6.1 Defining poverty

It is argued that defining poverty is a “matter of social convention” and can
be influenced by subjective views on “being” or “feeling” poor.®® There is no
standard definition of poverty but rather various indicative factors. As argued
by Chetwynd et al., poverty relates to the standard of living of a part of
society and is usually determined in terms of economic capacity.'® According
to the World Bank, poverty is indicated by factors such as low income, low
education, poor health, vulnerability, and powerlessness.'®" Sen views poverty
as caused by limited capabilities, with capabilities defined as “the freedoms

93  Social Justice Coalition & Others v Minister of Police & Others:par. 62. See
Woolman & Bishop 2012:63 (chapter 35) (as specifically referred to by the Court
in this instance).

94  Social Justice Coalition & Others v Minister of Police & Others:paras. 63 and 64.

95  Social Justice Coalition & Others v Minister of Police & Others:par. 65.

96  Social Justice Coalition & Others v Minister of Police & Others:par. 75.

97 UN Committee on ESCR 2009:par. 27.

98 UN Committee on ESCR 2009:par. 94.

99 Rahayu & Widodo 2012:1-2.

100 Chetwynd et al. 2003:5-6.

101 See World Bank 2001; Rahayu & Widodo 2012:2-3.
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that people have to achieve the lifestyle that they have reason to value”.'? The
UN Development Programme’s Human Development Index can also provide
guidance in determining whether a part of society can be deemed “poor”. The
Index measures a country’s level of development in terms of three criteria: life
expectancy, education, and gross national income per capita.'®

Other notions of poverty include inadequate “access to and quality of public
services vital to the poor such as health, education, water, infrastructures and
sanitation”;'% “a lack of opportunities, lack of access to information, lack of
voice and lack of representation”;'® “the inability to attain a minimal standard
of living”;'% “the inability of an individual or a family to command sufficient
resources to satisfy basic needs”,'” and “a state of deprivation”.'%

6.2 Poverty and corruption

It is argued that poverty and power inequalities breed corruption. On the
other hand, it is widely agreed that corruption in the public sector exasperates
poverty due to impaired economic growth and governance.'® However, this
article focuses on the argument that corruption contributes to poverty and its
negative impacts, as highlighted earlier, are disproportionately felt by the poor.

Scholars and international organisations agree that the consequences of
corruption hit the most vulnerable and marginalised the hardest. This includes
people living in poverty.'® As stated by former UN Secretary-General, Kofi
Anan: “Corruption hurts the poor disproportionately by diverting funds
intended for development, undermining a government’s ability to provide basic
services, feeding inequality and injustice, and discouraging foreign investment
and aid. Corruption is a key element in economic under-performance, and

102 Frediani 2010:176. See Sen 1981.

103 UN Development Programme “Human Development Index”, http://hdr.undp.org/
en/content/human-development-index-hdi (accessed on 28 October 2020). See
also Chetwynd et al. 2003:6.

104 Rahayu & Widodo 2012:3.

105 Rahayu & Widodo 2012:3.

106 Meier 1995:26.

107 Fields 1993:88.

108 Rahayu & Widodo 2012:4. See interpretations of poverty by South African courts
in Mahlangu & another v Minister of Labour & others 2021 (1) BCLR 1 (CC):paras.
23, 39, 57, 104; Mukuru Financial Services (Pty) Ltd & another v Department of
Employment and Labour (17474/20) [2022] ZAWCHC 14:paras. 18-19, 29.

109 Chetwynd et al. 2003:5; Transparency International “Corruption still rampant in
70 Countries, says corruption perceptions index 2005”, https://www.transparency.
org/en/news/transparency-international-corruption-perceptions-index-2005
(accessed on 20 October 2020); Ndikumana 2006:2, 19; Negin et al. 2010.

110 De Castro e Silva 2019:74; Transparency International “Citizens speak out about
corruption in Africa”, https://www.transparency.org/en/news/citizens-speak-out-
about-corruption-in-africa (accessed on 28 October 2020).
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a major obstacle to poverty alleviation and development”.'"" The harshest
consequences for the poor are an increase in the cost of public services, a
decrease in the quality of services, and limited access to these services.'?
Corruption perverts the allocation of public expenditure, as state resources
are directed towards public investment projects that serve the interest of elites
rather than poverty reduction and social assistance programmes that meet
the needs of the poor.""® The World Bank summarised the impact of corruption
on the poor as follows:"*

The burden of petty corruption falls disproportionately on poor people

. For those without money and connections, petty corruption in
public health or police services can have debilitating consequences.
Corruption affects the lives of poor people through many other channels
as well. It biases government spending away from socially valuable
goods, such as education. It diverts public resources from infrastructure
investments that could benefit poor people, such as health clinics, and
tends to increase public spending on capital-intensive investments
that offer more opportunities for kickbacks, such as defense contracts.
It lowers the quality of infrastructure, since kickbacks are more
lucrative on equipment purchases. Corruption also undermines public
service delivery.

Corruption creates a vicious circle of poverty and inequality primarily due to
vulnerability. The vulnerability of the poor is exploited as, in some instances,
they have to make informal payments to access social services, which they,
more often than not, cannot afford."® The less access to health and education
services the poor have due to corruption, the further behind they fall.

Bearing in mind the human rights of the poor, it is agreed that corruption
and human rights have an intertwined relationship.'"® Not only does corruption
flourish in countries with poor human rights standards, as recognised above,
but it can also affect the realisation and enjoyment of human rights, especially
those related to public services. Although it was not consistently recognised
in the past, it is now widely agreed that corruption has a detrimental impact

111 UN Secretary-General “Statement on the adoption by the general assembly of
the United Nations Convention Against Corruption”, https://www.unodc.org/
unodc/en/treaties/CAC/background/secretary-general-speech.html (accessed on
28 October 2020). See also De Castro e Silva 2019:75.

112 Ndikumana 2006:16-17, 22-23; African Union 2009 “Stolen futures: The impact of
corruption on children in Africa”, https://au.int/sites/default/files/documents/36766-
doc-the_impact_of_corruption_on_children_-_final_report.pdf (accessed 22 June
2022),11, 32-35; Negin et al. 2010:1; Rahayu & Widodo 2012:4.

113 Chetwynd et al. 2003:7, 12; Ndikumana 2006:20-21; Rahayu & Widodo 2012:2-3,
5,12.

114 World Bank 2001:201; Chetwynd et al. 2003:5.

115 African Union 2009 “Stolen futures: The impact of corruption on children in Africa”,
https://au.int/sites/default/files/documents/36766-doc-the_impact_of_corruption_
on_children_-_final_report.pdf (accessed 22 June 2022), 21-28.

116 Raoul Wallenberg Institute 2018:executive summary. See also Olaniyan 2014:115;
Hope 2016:3-31, 12; UN 2003.
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on human rights. In line with the arguments raised in this article, these
consequences are disproportionately felt by the poor."”

In this article, it is argued that corrupt acts such as embezzlement, which
reduces the funds available for quality public services and impedes the equal
enjoyment of rights, can violate the rights to equality and non-discrimination on
the ground of poverty, as those living in poverty are disproportionately affected
by the impact of corrupt acts or omissions."® In the Social Justice Coalition
case, the discriminatory conduct was the application of a neutral formula. In
this article, the discriminatory conduct, or rather omission, is the failure of the
state to adopt adequate strategies to curb corruption, which seems on the
face of it as a neutral practice (in that it is harmful to society as a whole), but
as shown earlier, can have a disproportionate impact on the poor and thereby
constitute grounds for unfair indirect discrimination.

The indicative factors of poverty can be employed to determine whether
a specific group in society can be deemed poor. Moreover, considering the
vulnerability of these groups in society, the impact of corruption on their overall
well-being and enjoyment of rights, and the systemic nature of corruption
in South Africa, the government would be hard-pressed to show that the
discrimination (resulting from corrupt acts or omissions) is fair. Furthermore,
as argued by Mubangizi and Sewpersadh,'®

[ilnequality and discrimination may also be perpetuated through the
state’s inability to distribute resources in an equitable way because
of corruption. ... When public resources are mismanaged through
corruption the ability of government to deliver public services is
compromised, the realisation of socio-economic rights — particularly for
the poor — is affected, and inequality is perpetuated.

Bearing in mind that one characteristic of poverty is the lack of a voice, a HRBA
to corruption empowers the marginalised and the vulnerable to demand the
fulfilment and protection of their rights and enables them to hold state actors
accountable for their failures to fulfil human rights obligations.?°

7. CONCLUSION

This article aimed to examine whether corruption can constitute a violation of
the rights to equality and non-discrimination based on the unspecified ground
of poverty. The discussion commenced with an overview of the definition and
general impact of corruption. It was argued that, in order to make a case for the
relationship between corruption and human rights, any useful definition must
include a victim element to demonstrate the social harm caused by corruption.
It was also shown that corruption has a significant impact on people’s well-
being, including realising their socio-economic rights. Corruption exasperates

117 Raoul Wallenberg Institute 2018:executive summary. See also Olaniyan 2014:115;
Hope 2016:3-31, 12; UN 2003.

118 Mubangizi & Sewpersadh 2017:73.

119 Mubangizi & Sewpersadh 2017:71.

120 De Castro e Silva 2019:77.
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poverty, inequality, and underdevelopment. As a result, it disproportionately
impacts the most vulnerable and marginalised in society, including those living
in poverty.

Regarding the relationship between human rights and corruption, it was
argued that the human rights framework explicitly sets out a framework of
duties with which governments must comply in combatting corruption. It was
further demonstrated that the South African government is responsible for
protecting, respecting, and fulfilling the rights contained in the Constitution
and the international and regional treaties they have adopted and ratified.
It is well recognised that corruption negatively impacts the realisation of
human rights. Moreover, it was shown that corrupt acts or omissions could
directly violate these obligations and the rights contained in human rights
treaties. Corruption can also violate rights indirectly, where it is an essential
contributing factor in a series of events that ultimately lead to the violation of
a right. Furthermore, corruption undermines the human rights principles of
accountability and transparency.

In particular, corruption limits access to social services and can reduce the
quality of services essential to realising economic and social rights. Where
a particular group in society is disproportionally impeded from accessing
quality and affordable social services, it is argued that this violates the rights
to equality and non-discrimination. Section 3 provided an overview of the
rights to equality and non-discrimination, as contained in the Constitution and
international human rights law instruments.

This article analysed the Equality Court case of Social Justice Coalition v
Minister of Police. The Court found that poverty can be included in the unlisted
grounds for discrimination, as envisioned by the Equality Act. Even though
it is widely agreed that corruption in the public sector exasperates poverty,
due to impaired economic growth and governance, this article focused on
the negative impacts of corruption that are disproportionately felt by the poor.

It is argued that corruption, specifically the limitation of access to quality
and affordable social services such as education, housing, and healthcare
that are essential for the realisation of rights, impairs the fundamental human
dignity of those living in poverty and adversely affects the realisation of their
rights in a comparably serious manner. This is in line with the view of the
UNCESCR that peoples’ economic or social status can make them vulnerable
to discrimination, resulting in unequal access to the enjoyment of economic,
social, and cultural rights.'?!

Bearing in mind that one characteristic of poverty is the lack of a voice, it
is argued that, when corruption is viewed through a human rights lens, those
living in poverty are empowered to demand the fulfilment and protection of
their rights, as contained in international and national law, and can hold state
actors accountable for their failures to fulfil human rights obligations as a
result of corrupt acts or omissions.'??

121 UNCESCR 2009:par. 94.
122 De Castro e Silva 2019:77.
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