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The role of school social
workers in giving effect to
children’s right to
education: A legal
perspective

Abstract

Social workers are not commonly employed in South African
schools. However, various role players, policy documents
and court findings directly or indirectly refer to the need for
social services for learners. Teachers cannot fully provide this
service, since they are neither trained to do so, nor have the
time to fully support the psychosocial development of learners
- and this could be detrimental to the pursuit of quality
education. This conceptual article argues that, although not
many social workers are employed by the Department of
Basic Education, social services as such should be a high
priority in basic education. Policy frameworks, legislation
and case law provide sufficient evidence that there is a need
for more social workers in South African schools. These
professionals are a necessity in order to ensure that learners’
right to quality education is fully realised. The article also
explains how school social workers could contribute to this
quest for quality education, specifically, within the context
of the 4A framework. The article concludes with an outline of
what could be expected from school social workers within the
4A framework.

1. Introduction

As a vulnerable group, children need special attention
and protection. This protection is afforded by different
legal enactments such as the Constitution of the
Republic of South Africa (Constitution),! the Children’s
Act,?> the Child Justice Act,® and the South African
Schools Act* (Schools Act), as well as by national and

Constitution of the Republic of South Africa 1996.
Children’s Act 38/2005.

Child Justice Act 75/2008.

South African Schools Act 84/1996.

A ON =

79


https://dx.doi.org/10.18820/24150517/JJS43.i2.4
https://dx.doi.org/10.18820/24150517/JJS43.i2.4
https://dx.doi.org/10.18820/24150517/JJS43.i2.4
https://creativecommons.org/licenses/by/2.0/za/
https://creativecommons.org/licenses/by/2.0/za/

Journal for Juridical Science (Special Issue) 2018:43(2)

international policy documents endorsed by the South African government.®
The Children’s Act® states:

All proceedings, actions or decisions in a matter concerning a child
must - (a) respect, protect, promote and fulfil the child’s rights set
out in the Bill of Rights, the best interests of the child standard set
out in section 7 and the rights and principles set out in this Act,
subject to any lawful limitation.

In the process of protecting the best interests of children,” their basic
human rights have to be considered and protected, especially when
making decisions regarding them.® Furthermore, the best interests of the
child standard provides for the physical and emotional security of children
and their intellectual, emotional, social and cultural development.® All
these elements need to be considered holistically when working with, and
planning for services aimed at children. This includes actions taken in the
school environment. This article will focus on their right to education,'® and
to social services." In what follows, the entwined nature of these two rights
is explained and the fact that both these rights have to be secured in order to
ensure not only education, but also quality education that will successfully
prepare them for life after school. The important and unique contribution of
the school social worker, who forms part of a multidisciplinary team in giving
effect to these rights, will be the focus of this article.

Children are legally obliged to attend school until they have completed
Grade 9 or reach the age of 15 years.'? During these years of compulsory
education, educators have to ensure that they teach according to certain
educational standards and that specified learning outcomes are reached.
Various legal and developmental instruments such as the United Nations
Convention on the Rights of the Child (UNCRC),' the African Charter on
the Rights and Welfare of the Child,'* and the National Development Plan
(NDP)'® recognise basic education as both a fundamental human right
and a developmental priority. In this article, the international standard set
by the Committee on Economic, Social and Cultural Rights (CESCR), as
captured in General Comment 13 on the right to education, will be used
as a conceptual framework. This framework, also known as the “four As

5 UNCRC 1989; Organisation of African Unity (African Charter on the Rights and
Welfare of the Child) 1990; National Planning Commission 2012.

Children’s Act 38/2005:sec. 6(2)(a).
Children’s Act 38/2005:sec. 9.
Child Justice Act 75/2008:sec. 3(i); Children’s Act 38/2005:sec. 8(2).
Children’s Act 38/2005:sec. 7(1)(h).

0 Constitution of the Republic of South Africa 1996:sec 29; Committee on
Economic, Social and Cultural Rights (CESCRGC 13), The right to education
1999:par. 6 (a-d).

11 Constitution of the Republic of South Africa Constitution 1996:sec. 28(1)(c).

12 Schools Act 84/1996:sec. 3(1).

13 UNCRC 1989:art. 29(1)(a).

14 Organisation of African Unity 1990.

15 National Planning Commission 2012.

- ©oo~NO®

80



The role of school social workers

of education”, provides an internationally accepted standard or indicator
with regard to the realisation of the right to education. In this General
Comment, the CESCR refers to the availability, accessibility, acceptability
and adaptability (the “4 As”) of education.'® It should be noted that the
different dimensions of these standards do overlap and that the 4 As
cannot be discussed in watertight compartments.

In addition, the aims of education also stipulate certain broad outcomes
that have to be achieved in the education process.'” In this regard, art.
29(1) of the UNCRC'® provides as follows:

States parties agree that the education of the child shall be directed to:

a. The development of the child’s personality, talents and mental and
physical abilities to their fullest potential;

b. The development of respect for human rights and fundamental freedoms,
and for the principles enshrined in the Charter of the United Nations;

c. The development of respect for the child’s parents, his or her own
cultural identity, language and values, for the national values of the
country in which the child is living, the country from which he or she
may originate, and for civilizations different from his or her own;

d. The preparation of the child for responsible life in a free society, in
the spirit of understanding, peace, tolerance, equality of sexes, and
friendship among all peoples, ethnic, national and religious groups and
persons of indigenous origin;

e. The development of respect for the natural environment.

When analysing these aims, it becomes evident that two main aims are
of relevance, namely the holistic development of the child’s full potential
(art. 29(1)(a)), and the preparation of the child to be a responsible citizen
who will respect others’ human rights (art. 29(1)(b)-(e))."® In order to reach
these educational outcomes, not only academic knowledge is important,
but also the way in which children are perceived, treated and disciplined
in the school context. To achieve this, learners will need a safe school
environment that will contribute to their holistic development and that will
play a part in developing their full potential.

Although school discipline is not a specific focus of this article, it plays a
pertinent role when working with learners in schools. When trying to define
‘discipline’, it seems that educators have different opinions regarding the
meaning of this concept. Some opine that it is about forming the moral
character of the learner; others think of it as a process of exercising
control over learners, using proactive and restorative measures; another
group views it as a process to instil self-discipline, while some regard it

16 CESCRGC 13 1999:par. 6(a-d).

17 Reyneke 2013:287; UNCRC 1989:sec. 29(2); CESCR 1999:art. 13(1).
18 UNCRC 1989:art. 29(1)(a).

19 Reyneke 2013:287.
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very narrowly as punishment.? The word ‘discipline’ is derived from the
Latin word disciplina, meaning “instruction, tuition or teaching”.?' It is thus
clear that the original definition is very different from the opinions of some
teachers on this topic. In this article, discipline will be referred to as:

a teaching and learning process with two distinct aims: to create
an orderly environment conducive to teaching and learning so as
to enable the holistic development of every learner; and to teach
learners to behave in a socially responsible manner and to develop
self-discipline, which, ultimately, will result in respect for the rights
and needs of others.??

As mentioned earlier, sec. 28(1)(c) of the Constitution stipulates that
children have a right to social services,?® while sec. 8(5)(b) of the Schools
Act?* gives effect to this right by determining that school governing
bodies (SGBs) have to ensure that support measures or structures for
counselling are available for a learner involved in disciplinary proceedings.
Jacobs v Chairman, Governing Body, Rhodes High School, and Others*
(Jacobs case) highlighted the need and obligation to provide social
services and professional counselling for a troubled learner.

Professionals who are well equipped to provide such a counselling
service are school social workers and psychologists. Regrettably, there are
currently not nearly enough social workers employed by the Department of
Basic Education (DBE) to ensure that the need for social services in schools
is met. According to Kemp et al,?® approximately 148 social workers were
employed by the DBE in 2015. Many of these social workers were employed
at special schools and some in provincial offices. In 2016, there were 23 719
schools in South Africa,?” which means that, even if these social workers
were all part of district-based support teams, which they were not, each of
them would be responsible for 160 schools. It is impossible for one person to
provide psychosocial support and counselling services to as many schools
as this. Fortunately, some SGBs have started to appoint school social
workers, thereby increasing the number of these professionals. Although it
is unclear how many social workers are employed by these SGBs, it is a step
in the right direction in ensuring the availability of support and counselling
services for learners with behavioural problems. At this point, it has to be
emphasised that social workers are not simply responsible for managing
disciplinary problems. They also have a role to play in the prevention of

20 Lessing & De Witt 2010:24.

21 Lewis & Short 1962:587.

22 Reyneke 2013:47.

23 Constitution of the Republic of South Africa 1996.

24  South African Schools Act 84/1996.

25 Jacobs v Chairman, Governing Body, Rhodes High School, and Others 2011
(1) SA 160 (WCC).

26 Kemp et al. 2015:28.

27 Colditz “Education problems: Are Afrikaans schools to blame?”, https://www.
news24.com/Columnists/GuestColumn/education-problems-are-afrikaans-
schools-to-blame-20180118 (accessed on 19 January 2018).
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disciplinary problems and in the provision of social services. Many children
experience social hardship, but do not present with extreme behavioural
problems because of their inner resilience. Since troubled and untroubled
youths have a right to social services, the school social worker could directly
or indirectly ensure that this right is realised by working towards decreasing
risk factors present in the school and in the wider social environment of the
learner.?®

When analysing educational policies and annual reports, it becomes clear
that the emphasis is on physical poverty, special needs, safety of school
infrastructure, and quality of education, to name but a few.?® Unfortunately,
it appears that the introduction of more social workers who can aid in the
psychosocial support and development of children is not an explicit priority
of the DBE.** However, the Department is open for student social workers to
do their practical work in schools.?!(National Planning Commission, 2012:303;
South African Human Rights Commission, 2012) The NDP?? (National Planning
Commission, 2012:367) refers to the need for the availability of services
aimed at access to nutrition, health care, education, social care and safety.
Furthermore, it declares that the state should provide more effective social
welfare services for vulnerable groups such as children, and play a larger role
than it currently does. This implies that the Departments of Basic Education
(DBE) and Social Development (DSD) should work closely in ensuring
psychosocial services for children.® Yet, the abovementioned number of
social workers in schools does not reflect this priority.

Although an application for the registration of school social work as
a field of specialisation was submitted to the South African Council for
Social Service Professions (SACSSP) in 2015, it is still not acknowledged
as a specialised field in social work.** As part of this quest for recognition,
more research should be done in order to refine the contribution of social
workers in schools.

The aim of this article is to indicate how school social workers could
support schools to respect, protect, promote and fulfil the rights of children
to education and to social services, and to show how they could contribute
to providing quality education for learners. To achieve this, reference will be
made to the internationally recognised educational standards of availability,
accessibility, acceptability and adaptability (4 As) of education.® Attention
will first be paid to what school social work entails. This will be followed by a
discussion on the 4A framework. The role of the school social worker in this
framework will continuously be highlighted.

28 Day & Kearney 2016:991-992.

29 UNCRC 1989; Department of Basic Education 2016; Department of Education
2001; UNICEF South Africa 2006.

30 Department of Basic Education 2015; 2016; 2017.

31 Department of Basic Education 2017:189.

32 National Planning Commission 2012.

33 Department of Education 2001; Department of Social Development 2013.

34 Kemp et al. 2015.

35 CESCRGC 13 1999:par. 6(a-d).
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2. School social work

Social services are mainly provided by social workers working for the
DSD, non-governmental organisations (NGOs), or community-based
organisations.® Social workers are tasked with improving the social
functioning of people through the promotion of social change, problem-
solving in respect of human relationships, and the empowerment and
liberation of people to enhance their well-being. Social work further
utilises theories of human behaviour; it intervenes at the point where
people interact with their environment.?” This includes the school as an
environment, as it is a place where children interact with others. Since
the school environment plays such a considerable role in their current
and future development, strengthening children’s social functioning and
creating a supportive environment are critical to ensuring children’s well-
being and to realising their right to education.

In order to conceptualise how social work can contribute to the 4A
framework of quality education, ‘school social work’ needs to be defined.
According to Kemp et al.,® school social work:

... [addresses] social, emotional and behavioural barriers to learning
experienced by learners at an educational institution from an
ecological systems theory and strengths-based perspective. These
services are aimed at supporting learners, parents, educators and
the school as a community. One of the core functions of the School
Social Worker is to ensure that learning and development take place
through early identification of psychosocial barriers and appropriate
intervention. Through preventative and developmental service
delivery, care and support for teaching and learning (CSTL) are
enhanced by providing all learners [with] the opportunity to access
applicable resources to reach their full potential.

The authors argue that school social work not only contributes to the
academic performance and overall well-being of learners in a healthy and
safe school environment, but also helps enhance teachers’ understanding
of the social context of the child.*® Furthermore, it is also important to
include the parents who experience social barriers when dealing with
learners.® It is, therefore, not only the learner with behavioural problems
who needs the assistance of school social workers, but also the adults
(parents and teachers) in the social environment of the learner.

36 Rautenbach & Chiba 2010:29-34.

37 Department of Social Development 2006:51.

38 Kemp et al. 2015:9-10.

39 Kemp et al. 2015:10.

40 South African Counsel for Social Service Professions 2016:14.
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3. School social workers’ contribution within the 4A
framework

The 4A framework refers to the international requirement that education
should be available, accessible, acceptable, and adaptable.* This
discussion will indicate that the psychosocial development of children as
a developmental priority and a basic right is absent from this framework
and that various policy documents, legislation and case law prescribe a
stronger emphasis on the psychosocial development of children. The role
of the school social worker in contributing to this framework will also be
discussed. It will further be argued that school education is more than merely
teaching academic content; it should also include the development of life
skills and how to behave in a socially acceptable manner. Schools provide
an ideal space where children who need social services can be identified
and assisted. Without social workers in this space, the government loses
out on an opportunity to ensure that it fulfils its constitutional obligation to
respect, protect, promote and fulfil children’s right to social services.

3.1 Availability

According to General Comment 13 of the CESCR on the right to education,
‘availability’ means that:*?

... functioning educational institutions and programmes have to be
available in sufficient quantity within the jurisdiction of the State
party. What they require to function depends upon numerous
factors, including the developmental context within which they
operate; for example, all institutions and programmes are likely to
require buildings and other protection from elements, sanitation
facilities for both sexes, safe drinking water, trained teachers
receiving domestically competitive salaries, teaching materials,
and so on; while some will also require facilities such as a library,
computer facilities and information technology.

What stands out when analysing this comment is the concept of “functioning
educational institutions and programmes”. What does it mean for a school to
have a well-functioning school and programme? The focus of the definition
on what constitutes the availability of education is rather narrow. It refers
mainly to the availability of infrastructure (classrooms, desks, chairs, and
so on) and human resources (quality teaching staff) to ensure functioning
educational institutions and programmes. But, on further scrutiny of the
wider meaning of the availability of education to learners, it also includes
much more, especially when considering the developmental context in
which a school operates and the wider social environment. To guarantee
the availability of a good educational programme, schools should ensure
not only sufficient physical resources that will safeguard the physical health
and safety of learners and teachers, but also the availability of psychosocial

41  South African Human Rights Commission 2012:12.
42 CESCRGC 13 1999:par. 6(a).
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support to provide an emotionally safe environment in which learners could
thrive. Apart from the current measures available to schools, additional
provisions should be made for the effective prevention and management
of bullying, school violence, alcohol and drug abuse, and other social
problems that learners may experience.®® Since these social problems may
contribute to absenteeism, school dropout* and uncontrollable behaviour,*
measures should be in place to support these learners emotionally. It will
also contribute to the holistic development of learners when counselling
and/or social services are available to them.*

Many learners come from social environments where they have
experienced poverty and malnutrition, loss and trauma, as well as abuse
and maltreatment,*” which impacts on the individual learner’s ability
to learn. Thus, the learners’ ability to realise their right to education is
compromised and unduly limited through their social environment. Some
also experience psychological disorders, anxiety, high levels of stress, low
emotional intelligence and a variety of other social problems.*®

Apart from the impact of the social environment on the specific learner’s
education, these problems could also lead to behavioural problems in
the classroom that may disrupt the educational process. This will make
education unavailable to not only the affected learner, but also to the other
learners. Since teachers are not fully equipped to deal with these problems,
the need arises for the availability of social services and, specifically,
school social workers who could provide this service. These professionals
could also contribute to the holistic development of the learner, since
they are skilled in “the development of the child’s personality, talents, and
mental and physical abilities”.*®

When acting out and socially unacceptable behaviour occur,
disciplinary measures should not contribute to the problem, but ensure
that the underlying problems are identified and resolved. It would thus
be important to use disciplinary measures that are not physically and
emotionally violent. Disciplinary measures should rather teach learners to
take responsibility for their actions and to help them resolve the underlying
reasons for the socially inappropriate behaviour. When learners and
teachers are emotionally healthy, it contributes to an orderly environment
that is conducive to teaching and learning. Although all the physical
resources might be available, education can still be unavailable if the
school or classroom environment is chaotic, due to the poor discipline of
some learners.

43 Department of Basic Education 2008; 2014a.
44  Department of Basic Education 2011:3.

45 Barnes et al. 2012:71.

46 UNCRC 1989:art. 29(1)(a).

47 Department of Basic Education 2014b:4.

48 Castillo et al. 2013:883.

49 UNCRC 1989:art. 29(1)(a).
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A good example of how proper counselling and support services could
have ensured a better learning environment is the well-known Jacobs
case.® In this case, a teacher was attacked with a hammer by a 13-year-
old learner in the presence of other learners. During court proceedings,
it was shown that, prior to the incident, the child had experienced
psychosocial difficulties due to domestic and personal problems and that
he had received limited counselling from the school counsellor, whose
qualifications are unknown. When his behaviour had improved after five
sessions, the counselling stopped without any follow-up interventions.
The judge indicated that, had the child received sufficient counselling
for his personal and family problems, the whole matter could have been
avoided.®? Although there are no guarantees that psychosocial counselling
and support to the family would have prevented this, had it been readily
available and of a good standard, it could have protected the teacher,
the innocent bystanders, and the child.5® Although a teacher had identified
that the child was experiencing social problems and had recognised the
need for social services, nothing else had been done. Nobody from the
school reached out to the DSD or any NGO to investigate, nor were any
social services rendered to the child by the DBE.** The judge found that
the vice-principal had been negligent, since a reasonable person would
have realised the need for more intensive intervention rather than mere
counselling by a counsellor who focused only on the child’s behaviour
in class.®® The teacher who was attacked had also identified that the
child was experiencing social problems, and, even though she cared,
no professional help for the child had been secured. A discussion had
taken place between the school and the mother and grandmother of the
child. In addition, the few counselling sessions provided by the school
counsellor had focused on the child’s problems within the school, but not
on his social and personal issues.® A social worker, working holistically,
would have contemplated the bigger picture and focused on improving the
resilience of the child and thus his social functioning.’” The social worker
would also have supported the teachers in dealing with the child.%® It also
became clear during the proceedings that the counsellor was probably not
professionally qualified, since she was of the opinion that the child had
not been referred to her for his personal and social problems and that the
vice-principal was dealing with these.® As is evident from the registration
documents of SAQA, it is highly unlikely that the vice-principal was

50 2011 (1) SA 160 (WCC).

51 Jacobs v Chairman, Governing Body, Rhodes High School, and Others:par. 39.

52  Jacobs v Chairman, Governing Body, Rhodes High School, and Others:par. 30.

53 Jacobs v Chairman, Governing Body, Rhodes High School, and Others:par. 49.

54  Jacobs v Chairman, Governing Body, Rhodes High School, and Others:par. 44.

55 Jacobs v Chairman, Governing Body, Rhodes High School, and Others:par. 44.

56 Jacobs v Chairman, Governing Body, Rhodes High School, and Others:paras.
9, 33, 38.

57 Kemp et al. 2015:24.

58 South African Counsel for Social Service Professions 2016.

59 Jacobs v Chairman, Governing Body, Rhodes High School, and Others:par. 37.
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adequately trained to deal with the personal and social problems of the
child, since this type of acts does not form part of the training of teachers.®
It should also be noted that, in order to deal effectively with a child’s social
problems, statutory interventions are sometimes necessary.’' Educators
do not have the right to perform statutory interventions, which include the
removal of the child by means of a court order. Only some social workers
can intervene through statutory measures.®? Another question could be
raised as to the teacher’s ability to successfully assess the child with
regard to his psychosocial problems, since they are not trained to do this
type of assessments.® It is unfair and unethical to expect teachers to make
such an assessment and provide counselling, as they are neither social
workers nor psychologists.

Therefore, a well-functioning educational institution needs not only
properly qualified teachers, but also school social workers, psychologists or
access to adequate social services provided by the DBE, the DSD or NGOs.

If the DBE and SGBs thus want to improve the general functioning
of educational programmes, social workers could provide psychosocial
services for learners by attending to their social, emotional and
behavioural needs - and this would be in line with the requirements of the
Constitution,® the Schools Act®® and international standards regarding the
rights of children.®®

Sec. 8(5)(B) of the Schools Act states that “the code of conduct must
also provide for support measures or structures for counselling a learner
involved in disciplinary proceedings”(RSA, 2011b). In Queens College Boys
High School v Member of the Executive Council, Department of Education,
Eastern Cape Government, Head of the Department of Education, Eastern
Cape Province and Ten Others® (Queens College case), learners were
found guilty of the use of liquor and dagga on the school premises as
well as insubordination towards the headmaster. They were subsequently
expelled, but the DBE did not follow the SGB’s recommendation for
expulsion. The DBE claimed that the school had failed to provide proper
support and counselling.’® The school applied to the court to have the
decision of the DBE set aside. In the judgment, Judge Froneman referred
to the need to provide rehabilitation services as part of disciplinary

60 South African Qualifications Authority 2018a; 2018b.

61 Children’s Act 38/2005:secs. 150-152.

62 Children’s Act 38/2005:sec. 105.

63  South African Qualifications Authority 2018a; 2018b.

64 The Constitution of the Republic of South Africa 1996:sec. 28(1)(c).

65 South African Schools Act 84/1996:sec. 8(5)(b).

66 UNCRC 1989:art. 29(1)(a).

67 Eastern Cape High Court case no. 454/08.

68 Queens College Boys High School v Member of the Executive Council, Dept of
Education, Eastern Cape Government Head of the Dept of Education, Eastern
Cape province and ten others 454/08:paras. 8, 28.
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procedures, in line with the provisions of sec. 8(5)(B) of the Schools Act.®® In
this particular case, psychosocial counselling was required for the children
with behavioural problems. It would, therefore, have been inappropriate
for the DBE to expect teachers to deal with children with drug and alcohol
problems/addictions, since they would at most be able to provide pastoral
care to the learner.” For them, to counsel learners would not be possible,
since it does not fall within the guidelines of the training of educators and
their norms and standards, and they would probably not have sufficient
time available to do this.”

Sec. 10(4)(B)(ii) and (iii) of the Regulations of the Schools Act™ refers to
a child attending counselling at district level and indicates that progress
reports have to be submitted to the head of the department at provincial
level when a child has been expelled. Unfortunately, this only refers to
very serious misconduct(RSA, 2011a). Suspension and expulsion make
education unavailable to affected learners. Therefore, preventative and
early intervention social work services should be provided before serious
misconduct has taken place.

It seems that, slowly but surely, the DBE is starting to understand
the need for social services for children and that this could help make
education available to learners. It has been reported that the DBE and
different stakeholders are busy with a pilot project involving the testing
of a referral system for psychosocial and health services and setting up a
database of NGOs and other agencies that could provide these services.”
Furthermore, Goal 25 of the Educational Enrichment Programme (EEP)
focuses on improved learner access to public services for, inter alia,
psychosocial support.”™

The DBE and DSD are compelled to make provision for these services. In
Centre for Child Law and Others v MEC for Education and Others,” the then
Department of Education failed to provide proper psychological support
structures at a school of industry that focuses on children with behavioural
problems. The Department claimed financial constraints as part of their
defence. However, the judge referred to the fact that, when considering
children’s rights in comparison with other socio-economic rights,

[s]ection 28 of the Constitution contains no internal limitation subjecting
them to the availability of resources and legislative measures for their
progressive realisation. Like all rights, they remain subject to reasonable

69 Queens College Boys High School v Member of the Executive Council, Dept of
Education, Eastern Cape Government Head of the Dept of Education, Eastern
Cape province and ten others:par. 22.

70 Harley et al. 2000:292; Department of Education 2000; Schoeman 2015:121.

71 South African Qualifications Authority 2018a; 2018b; Department of Education
2000.

72  South African Schools Act 84/1996.

73 Department of Basic Education 2015:108.

74 Department of Basic Education 2015:117.

75 Centre for Child Law and Others v MEC for Education and Others 2008 (1) SA
223 (T):227.
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and proportional limitation, but the absence of any internal limitation
entrenches the rights as unqualified and immediate.

This sentiment of the court was confirmed by the Constitutional Court in
Governing Body of Juma Musjid Primary School and Others v Essay NO
and Others (Centre for Child Law and Another as Amici Curiae).” Therefore,
although budgetary constraints can be advanced as a reason for limiting
psychosocial services, such limitation must be justifiable. Bearing the
best interests of children in mind and the long-term consequences of the
unavailability of the services concerned, the low priority assigned to these
services in the allocation of resources gives rise to serious questions.”

In the Jacobs case,’ it was reported that the DBE was experiencing
serious financial constraints and that it would have taken up to six months
for it to provide psychosocial services for the child.” It was further stated
that, when DBE counsellors identified serious social problems, these would
be referred to the DSD for intervention. The judgment indicates that it was,
first and foremost, the school’s duty to attend to the identified needs of
the child and to inform the DSD that intervention was needed.® As argued
earlier, financial constraints cannot provide unbridled justification for any
failure to provide social services for children with serious behavioural
problems.®" However, taking into consideration the financial constraints of
the DBE and DSD, it is argued that prevention programmes should be in
place to ensure that there are less children needing intensive psychosocial
counselling. Social workers are skilled in providing training for teachers,
learners, parents and other identified groups regarding social issues.®
Preventing social problems and addressing existing social problems could
definitely help learners focus more on their academic work and thus make
education more available.

Training teachers in the identification of social problems and in
supporting learners through pastoral care® could be helpful in managing
learner problems and, thus, in improving the education environment. In
the Jacobs case,® the judge indicated that it is the duty of educators to
act when they become aware of social and other problems experienced
by learners, since interventions could mitigate any possible harm to the
child. A learner’'s aggressive and violent behaviour could traumatise

76 Governing Body of Juma Musjid Primary School and Others v Essay NO and
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innocent bystanders such as teachers and other learners. Through
their interventions, social workers would be able to help prevent such
problems by supporting teachers to identify the learners who are in need
of counselling, and then provide the required help.

It cannot with certainty be said that the availability of psychosocial
counselling services to the boy in the Jacobs case would have prevented
the hammer attack and ensured the long-term availability of education for
him. However, had it been available, it might have prevented the incident.
Unfortunately, it happened, and this learner was eventually expelled and
subjected to the South African criminal justice system. In addition, the
teacher left the teaching profession, thus exacerbating the ever-increasing
demand for qualified teachers.®> The unresolved trauma experienced by
the witnesses to the event was in all likelihood immeasurable and might
have influenced the academic performance of the witnesses or contributed
to them dropping out of school.®

The addition of social workers to school staff could help manage the
above-mentioned problems by means of explicit prevention programmes,
support for Life Orientation teachers, and the prevention of disciplinary
problems. Professional counselling services can address specific barriers
to learning and the holistic development of the child.

3.2 Accessibility

Everyone should have access to educational institutions and programmes.®”
In terms of General Comment 13 of the CESCR, access to schools consists
of three overlapping dimensions, namely non-discrimination, physical
accessibility, and economic accessibility.® However, access to education
entails more than physical access to a school or school grounds where
discrimination or economic barriers are absent. Access to education can
also be hampered, due to social and emotional barriers. Schools and the
learning environment, in particular, should therefore also be socially and
emotionally accessible. Reyneke® adds another dimension, namely the
responsibility to promote access to social services. All four dimensions
can directly or indirectly influence the accessibility of schools.

School policies and practices that discriminate against learners could
affect the accessibility of education for learners. Some children are more
likely to be discriminated against than others, for example needy learners,
children with behavioural problems, teenage mothers, and learners with
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addiction problems. These learners, like any other learner, should be
protected from any form of discrimination.®

Disciplinary measures used by schools can be discriminatory. Some
examples of discrimination that have been exposed in schools are policies
regarding hair styles® and religious customs and beliefs. There is a good
example of discrimination in the case of MEC for Education, KwaZulu-Natal,
and Others v Pillay (Pillay case).®?> The respondent approached the SGB
for exemption from the code of conduct so that she could wear a gold
nose stud. This was in keeping with her family traditions and culture. The
Constitutional Court ultimately found that there should have been dialogue
in the school about the reasons why the learner wanted exemption from
the code of conduct and that the request should not have been dismissed
outright. The court held that the school should amend its code of conduct
to make provision for exemption procedures, in order to accommodate
religious and cultural practices. This, it stated, should take place after a
process of proper consultation in terms of sec. 8 of the Schools Act.%®

The court made it clear that, where there is a diverse learner body,
provision should be made not to discriminate against minority groups.®*

The vast majority of schools use a punitive system to deal with disciplinary
problems.® In the process of disciplining, a learner’s personal, family and
social circumstances are not always considered prior to, and during these
formal disciplinary procedures, with devastating consequences.® In one
particular instance, a boy from a poor socio-economic background stole
school shoes, because the school would not allow him to wear sneakers to
school. He was caught and eventually sentenced to imprisonment for theft.
Poverty limited his access to school shoes and eventually to school and the
furtherance of his education.(Jacobs v Chairman; Mercury Correspondent,
2012) When there is no money to buy school uniforms and provide food
for lunch, children feel embarrassed and humiliated. This, in turn, could
lead to disciplinary problems or to them not attending school at all, or
even dropping out of school.®” This could also lead to other psychological
consequences that warrant counselling and therapy. In many instances, the
poverty experienced by children could be linked directly to absent parents,
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divorce, alcoholism, unemployment, and other social evils to which these
children are exposed.®®

It is not disputed that schools need rules regarding school uniforms,
since such rules do play a role in school discipline.®® What is problematic,
however, is the situation where no support is provided for learners who
cannot afford a proper school uniform. School social workers would be
able to identify this type of problem and help the learner and his/her
family solve it. Clothes banks and other community projects such as
the establishment of community gardens could be introduced. Social
workers are well equipped to initiate and manage such projects, freeing
up teaching or preparation time for educators who are, in many instances,
now burdened with these tasks.

When a learner is expelled because of behavioural problems, the DBE
first has to approve this expulsion and find another school for the child.®
Many schools are understandably apprehensive to take these children
because of their disciplinary history, making access to education for such
children very difficult. If, however, psychosocial support and counselling
were provided when the problem first arose, finding another school would,
in many instances, not be necessary and the particular school would still
be accessible to the learner.

Poverty is a huge problem in our communities and is relevant to the
economic accessibility of education. Hungry children in schools have
necessitated the introduction of a National School Nutrition Programme. In the
2014/2015 financial year, this programme provided nutritious meals for 19 800
schools.'” It is to be expected that children who are hungry will experience
difficulty in leaming, thus making education inaccessible.'” Social workers,
through community programmes, could help maintain these feeding schemes
and so ensure that children in need are cared for.'%

Afinal, but very common, example of disciplinary problems experienced
in schools is the problem of children being late for school. Many of them
have to travel long distances to school,'* and many have to walk to school
or use buses and taxis.'® The cost of using public transport is high, adding
to the economic hardships they experience. Bad weather could also make
it difficult for these children to attend school, especially when their parents
do not support their education.' Punishing these learners without knowing
and understanding their reasons could lead to aggressive behaviour and
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even dropout. This does not mean that all late-coming can be ascribed to
social problems, but it has to be considered that there might be mitigating
circumstances. Community and groupwork programmes that deal with the
different elements of this issue could help prevent this problem.

Physical accessibility refers to the geographical reach of the school.
Having a social worker on the staff would not necessarily make travelling
safer. However, when learners experience trauma while travelling to and
from school, psychosocial counselling could prevent potential behavioural
problems as a result of the experience. The social worker could also
contact the parents in order to determine safer travel options. Social
workers could also use their community work skills to mobilise parents
and other community members to ensure that learners stay safe.'’” Child
and youth care workers could also accompany children when travelling
to and from school when they are available. These measures could make
schools more accessible to learners.

Being physically and emotionally present at school may also be
hampered by social factors within the school. It is a constitutional right of
every learner to enjoy education in a peaceful and carefree environment.'%®
However, when learners experience violence in school,'® they do not enjoy
such an environment, which leads to risk and lower levels of teaching
and learning."® Children bullying each other, and sometimes even their
teachers,'" challenges teachers to provide quality education. Victims of
bullying experience poor social and emotional well-being and are prone
to poor academic performance. Moreover, being bullied may even have a
negative impact on their success in later life."'? When learners are fearful of
the school environment where they are the victims of violence, they cannot
effectively deal with learning content, experience helplessness and rage,
or totally collapse.'® A proper education is subsequently not available to
them. Social workers can help deal with the bullies and address school
climate issues through the use of the primary social work methods of
community, group- and casework.

Social workers provide services to special schools where they
support learners, as well as their parents and teachers. They also screen
and assess new admissions and liaise with social workers and other
professionals outside the school, making education accessible for children
with special needs.'* Social workers employed in ordinary schools could
also assess children with special needs and ensure that they are provided
with special care, or refer them to special schools. They would also be
able to develop programmes for children with special needs, for example
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anti-bullying programmes, and programmes aimed at the prevention of
teenage pregnancy and drug abuse. They could also ensure that children
with attention deficit disorder (ADD)/attention deficit hyperactivity disorder
(ADHD) receive the necessary medical interventions so that that they and
the other children in the classroom can access the educational content.

This brings us to the last element of accessibility, namely the
responsibility of the government to provide learners with access to social
services.'’® A good example of what can happen when a learner in need
of social services is not provided with such a service is the Jacobs case''®
discussed earlier.

Another example of the state being compelled to provide social services
for learners is the case of the Centre for Child Law and Others v Minister of
Basic Education and Others."" In this case, the Eastern Cape Department
of Education refused to declare the posts of non-teaching staff for the 2013
book year. There was also a moratorium on the appointment of non-teaching
staff, although this was budgeted for. Social workers and psychologists form
part of this group of non-teaching staff.'® The court found that not providing
for non-teaching staff was unlawful and also linked the work of non-teaching
staff to the realisation of the right to basic education."®

Sec. 28(1)(c) of the Constitution'® provides for the right of children to
social services. The problem is that there are not nearly enough employed
professionals available to attend to the needs of these children. The NDP'*!
mentions the need for social workers, auxiliary social workers, community
development workers, and child and youth care workers. It is estimated
that South Africa requires roughly 55 000 social service professionals
to respond to the social welfare needs of the population. Currently, the
number of registered professionals is uncertain, but, in 2012, there were
approximately 15 000 social service professionals registered with the
South African Council for Social Service Professions. At present, there are
social workers who are trained and able to provide these services, but
they are not being employed by the government to render such services
to learners. The reason for this might be financial constraints.'?? There are
thousands of learners in need of the care and support that only social
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service professionals can provide. If these learners do not receive these
services, it could impact negatively on school discipline, leading to a
school culture that is disruptive and eventually to good-quality education
being made inaccessible to not only learners with social problems, but
also to learners from well-functioning families.

3.3 Acceptability

General Comment 13'2 of the CESCR provides that acceptability of
education means the following:

The form and substance of education, including curricula and
teaching methods, have to be acceptable (e.g. relevant, culturally
appropriate and of good quality) to students and, in appropriate
cases, parents; this is subject to the educational objectives required
by article 13(1) and such minimum educational standards as may be
approved by the State.

Education for learners should thus be of a good quality and culturally
appropriate. Even with the best-trained teachers and excellent educational
content, education would not be of an acceptable standard if the
environment in which it is provided is not of such a nature that it supports
the quality of the content and teaching. The culture of the school thus
comes into play. An appropriate school culture would contribute to making
the environment a better place for teaching. In such an atmosphere,
learners, teachers and other role players communicate with one another
in a non-threatening manner; there is good discipline in the school; the
general culture and climate are conducive to teaching and learning,
and hardly any to no violence is experienced in the school.'?* The social
welfare of everyone is thus a priority; everyone’s voice is duly considered;
there are avenues to report unacceptable behaviour, and complaints are
taken seriously and investigated properly. Furthermore, confidentiality is
maintained and assistance is provided to everyone in need. All of these
matters can be addressed by the school social worker.

Although art. 34 of the UNCRC'* provides that the child should be
protected against sexual exploitation and sexual abuse, many learners
still experience sexual violence, including sexual harassment, intimidation,
and even rape.'?® Male and female learners are also the victims of sexual
abuse by teachers.'? These acts of violence in schools could be reduced
by an improvement in the school culture and climate.'?® Core dimensions
of school life, including the safety of all concerned, teaching and learning,
relationships, and the environment influence the climate of the school'?®
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As part of the school-based support team, social workers could facilitate
a process of improving the culture of the school, since they are well
trained in individual, group and community work. Interventions will include
prevention programmes that focus on teaching empathy and improving
interpersonal relationships, as well as supporting learners who have been
the victims of abuse and violence, by providing counselling or referring them
for further support.'® This could then assist in providing an environment that
improves the general climate of the school, thereby ensuring that education
is violence-free and thus acceptable to everyone concerned.

The aims of education must be considered in order to determine
whether the standard of education is acceptable. Art. 29(a) of the UNCRC
refers to the development of the child’s personality, talents, as well as
mental and physical abilities to his/her fullest potential.'® This shows
that, in order for education to be of an acceptable standard, a holistic
approach should be followed when working with children, in developing
their personalities and in ensuring their mental well-being. Children who
experience personal problems such as poverty, single-parent families,
child abuse and neglect, discrimination and injustice are more likely to
exhibit acting-out behaviours such as anger and aggression, vandalism,
depression, and conflict with authority figures, and to experience low self-
esteem.’®? A holistic approach to developing the full potential of learners
will thus include the teaching of academic content and life skills; cultural
and sports activities, and the availability of psychosocial services that will
help learners cope with what life throws at them. This is where the school’s
social worker can play a major role. The focus of the school as a whole
should be on the development of the resilience of the learner. The Circle
of Courage model that focuses on the development of belonging, mastery,
independence and generosity could provide some guidance on how to
improve the resilience of learners.'®

Teachers sometimes have to supervise learners who are sent to detention
after school hours because of poor behaviour or because they have not
done their work.'** This could be more of a punishment for teachers than
for learners and it is likely that the learners will not really learn something
positive and educational from the experience. The effectiveness of this
method in preventing further misconduct is also questionable.'® This has
led to schools seeking alternative methods to discipline learners. Some of
these measures include coaching teachers and learners; conflict resolution;
reflection, and the restorative approach to school discipline.’® One of the
aims of the restorative approach is to prevent misconduct and disciplinary

130 Department of Social Development 2013:37-39; Kemp et al 2015:24-25.
131 Willems 2010:937.

132 Brooks 2006:69; Geldenhuys & Doubell 2011:324.

133 Van Bockern & McDonald 2012:14-17.

134 Ashworth et al. 2008:22; Flannery et al. 2014:8.

135 Geldenhuys & Doubell 2011:333.

136 Paterson, 2016; Thorsborne & Blood 2013.

97



Journal for Juridical Science (Special Issue) 2018:43(2)

action.’® This could be done by using techniques that ensure a connection
between learners and theirteachers and that develop the resilience of learners
so that they can experience a sense of belonging, master their environment
and have a say in what is happening to them. However, when misconduct
occurs that negatively influences the quality of education, measures should
be in place to deal effectively with the learners concerned. Social workers
could use this ‘detention time’ to work with these learners in therapeutic and
educational groups and address their underlying psychosocial needs, and, if
necessary, provide further individual counselling. This will improve not only
their academic achievements, but also their ability to function in a socially
acceptable manner.

Another contribution of social workers could be to support and counsel
teachers so that they can provide an acceptable standard of education.
Although school social workers are not expected to counsel teachers, it is
the ideal that they should.’®® There is a great need to ensure the well-being
of teachers, especially since it seems that the high degree of absenteeism
among teachers is the result of burnout and other stress-related illnesses
brought about by behavioural problems in the classroom. Teachers are
also bullied by learners, which, in turn, contributes to burnout, deterioration
of relationships with learners, and less motivated teachers.'*® Other work-
related stressors such as the high marking/administrative workload; the
lack of a learner ethic; poor learner attitudes; bureaucracy; struggling
learners, and the impact of large classes on the well-being of teachers.
Furthermore, personal stress is also experienced in the form of family issues,
finances, health, and problems with time management.'®® Teachers with
poor psychosocial well-being will not be able to provide learners with an
acceptable standard of education. Helping them will help the learners they
have to teach.'' Social workers are suitably qualified to address these needs
and stressors, since they are able to contribute to employee assistance
programmes that could render services to unhappy educators who cannot
optimally facilitate the development of the full potential of learners.'

3.4 Adaptability

According to General Comment 13, adaptability means that “education
has to be flexible so that it can adapt to the needs of changing societies
and communities and respond to the needs of students within their diverse
social and cultural settings”.'*
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In this description, two elements stand out. The first is that the school
has to adapt to the needs of the society and the community in which it
finds itself. According to the dictionary definition of ‘adapt’, it means to
“change to fit a different situation”.'** This then implies that, in order for
schools to be adaptable, they should change in line with what happens in
the broader society and the communities from which the learner comes,
that is, they must adapt to the macro-level. An example of this could be the
changes in the cultural composition of learners attending a school. If the
school does not adapt to the needs of non-dominant cultural groups in a
school, it can lead to conflict."® The second element entails responding
to the needs of learners, as they find themselves in a specific social and
cultural setting, that is adapting to the meso-level. What this, therefore,
means is that the school has to react to something that has happened - in
this case, events in the social and cultural setting of the learner.'*

In the first part of the description of ‘adaptability’, the CESCR'# refers
to the environment outside the school, namely the community from which
the learner comes. In doing so, it acknowledges that the learner must
be seen and educated within a specific context, or, at least, the context
from which the learner comes has to be considered when educating the
learner. This is significant, because the school will then have to consider
the social phenomena that are present in the community. The knowledge
and skills of social workers would be valuable in this regard, since they are
trained to do community analyses, interpret the results, and then develop
programmes suitable for attending to the social problems experienced
in the community. They would also be able to identify external resources
that could help the school be more resilient and to attend to certain social
problems. Disciplinary procedures,'® school uniform expectations,'*
language policy,'®® and the general culture of the school should thus be
adaptable so as to ensure a caring and peaceful environment.

Social workers could contribute to the school environment becoming
more adaptable to the needs of diverse learners, for example in a situation
such as that in the Pillay case.'s" Currently, social problems are widely
experienced not only in our communities, but also in our schools. Many
of these problems lead to high dropout rates, since learners do not have
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the psychological resilience to overcome daily obstacles.'® In general,
children with behavioural and emotional problems are characterised by
a difficult temperament, poor problem-solving skills, aggressive response
choices, low levels of warmth and affection experienced at home, parents
with a psychological pathology, especially depression, ineffective
parenting, and socio-economic problems within the family.'s® To ensure
that physically and emotionally deprived children continue their schooling,
they need a school environment that is adaptable and provides support
and counselling for learners and, in some instances, their parents.'*

It appears that ineffective parenting seems is an issue that contributes
to behavioural problems on the part of learners. Social workers could
develop and implement parenting programmes that would help parents be
more effective in disciplining their children. In light of the ruling in YG v the
State and Others's® abolishing corporal punishment in the home, parents
will have to be educated regarding appropriate, alternative disciplinary
measures. School social workers would be in a position to provide this
training or at least help with the creation of opportunities for other social
workers to provide the training. Moreover, the creation of other social
networks involving NGOs, church groups and sports clubs would assist
in providing for the physical and emotional needs of learners and their
parents. The school social worker could also provide support for teachers
so that they are able to be more flexible concerning the needs of learners,
by interpreting the influence of the wider community on learners and
planning for their individual needs.

Upon reflection, it is clear that learners are faced with many social
problems and that they have hardly any support in dealing with them.
In order for education to be adaptable, schools should develop new
strategies and policies to help learners cope with these problems and so
ensure that they not only continue their education, but also have sufficient
emotional energy to spend quality time on their academic work. Restorative
disciplinary processes, psychosocial support and counselling services are
thus needed. Since the DBE, DSD and most of the schools are currently
not providing enough of these services, the system will have to start using
more social service professionals to ensure urgent attention to the matter.

Specific services that will have to be attended to include protection
in the form of promoting the well-being of learners, as well as services to
families with a specific focus on life-skills programmes, parenting skills,
and prevention services.'®® In addition, services rendered to the youth
should focus on prevention programmes that emphasise:
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e HIV/AIDS;

e Life orientation;

e Substance abuse;

o Life skills, especially soft skills;
e Mental health, and

e Addiction.'”

These programmes will make schools more adaptable, since flexibility
regarding the needs of learners is necessary to ensure education in a system
that is currently struggling to provide quality education for all its children.

4. Conclusion

It is clear that, as a developmental priority, the psychosocial development
of children in schools is mostly absent from the 4A framework and that
various policy documents and case law prescribe a stronger emphasis on
such development of learners. Various role players could contribute to the
psychosocial development of learners. Sometimes, some of these roles and
responsibilities of teachers, psychologists and social workers may overlap.
In this article, the focus is on what the social worker could contribute. It does
not dispute the fact that other professionals have a unique contribution to
make, however, since school social work is still in its infancy; it provides
some suggestions for what social workers can contribute.

Table 1 provides a summary of the contributions that school social workers
can make at the different levels of the 4A framework.

157 Department of Social Development 2006:23.
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Table 1

of the 4A framework
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The role of school social workers

Social workers are not the silver bullet that will solve all the problems of
schools and of the communities from which learners come. However, they do
have skills and knowledge that teachers do not have, and their contribution
in schools can help create a school environment that will fulfil children’s
right to basic education and to social services. It can thus be argued that the
DBE should make it a developmental priority to create more posts for social
workers in schools. SGBs could also consider obtaining these services,
in order to ensure the emotional well-being of both learners and teachers.
Further research on the contributions that school social workers, as part of
a multidisciplinary team, could make in order to improve the psychosocial
functioning of learners should also be investigated.
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