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				Comparative analysis of child consent laws in health care decisions in South Africa, the United Kingdom, Australia, and Canada

				SUMMARY

				Over the last few decades, laws worldwide have increasingly evolved to allow minors to, inter alia, consent to their own health care services. These laws, when compared, are oftentimes inconsistent with one another, with variations between countries as regards the minimum age of consent, the classes of minors that may consent, and the context within which consent may be considered valid. Furthermore, these laws have altered the discourse on health care access as it relates to children, specifically because health care providers must adhere to minor consent laws when addressing the needs of adolescent patients. Considering the above it is crucial, in a comparative and medico-legal context, to understand whether and how minors may consent on their own to receive various types of health care services.

				This paper reflects on the way in which various jurisdictions, including South Africa, have treated the issue of child consent when it comes to health care decisions and services. It provides a brief overview of the laws governing minors’ capacity to consent to health care, considering the complexity of the concept of evolving legal standing and the process of children’s participation in the health care environment. Comparing South Africa with the United Kingdom, Australia, and Canada reveals distinct legal philosophies, specifically the shift from fixed-age limits to “competence-based” assessments. Consequently, the paper recommends that South Africa would do well to develop guiding principles for assessing a child’s decision-making capacity in line with international practices.

				Keywords: health care, underage consent, medical intervention, Gillick competence, evolving capacity

				INTRODUCTION

				Age of consent laws are designed to protect children from consenting to certain services, particularly because they are generally considered not mature enough to make intelligent and informed decisions about their health care issues.1 Historically, children were marginalised and viewed as passive individuals who were not entitled to 

				
					
						1	Strode et al. 2023:136.
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				exercise a wide variety of rights. Thus, there was a lack of laws upholding and protecting the rights of children.2 This approach was challenged through the emerging Children’s Rights Movement in the eighteenth century. The early protections afforded were rooted in children’s physical and psychological immaturity. However, the 18th-century rights movement began shifting the international focus from viewing children as passive subjects of care to recognising them as legal personae in their own right and autonomous agents.3 The introduction of child-focused human rights conventions and legislation has helped in transforming children’s lives on a global scale, through the recognition of the importance of children’s rights. According to both the national and international legal frameworks, all persons, including children,4 are afforded a right to gender identity, bodily autonomy, dignity and equality.5 The Constitution of the Republic of South Africa, 1996 (hereafter the Constitution) also aligns with the United Nations Convention on the Rights of the Child, 1989 (hereafter the UNCRC) regarding elevating children as independent legal actors. These instruments underpin the right to the enjoyment of the highest attainable standard of health, which encompasses both physical and mental health. The “best interests of the child” is also a subset of the UNCRC criteria that directs and guides children’s rights.6 The UNCRC recognises that the best interests of the child should be a primary consideration, and that children must be allowed to express their views. The Children’s Act,7 likewise, provides that the paramount principle is the best interests of the child.8 In determining the best interests of the child, the maturity, views, and preferences of the child should always be considered.9

				The UNCRC provides that children’s participation in decision-making processes is required in matters pertaining to them.10 The Convention, however, does not stipulate the age for the child’s participation. It rather extends the right to participate to any child who has a view on a matter of concern to them, and further that their views must be given due weight, having regard to their age and maturity.11 In health care matters, the right of children to participate has become an established principle.

				
					
						2	Krappmann 2010:502.

					
					
						3	Hawkins & Curtice 2024:173; Varadan 2019:27; Tobin 2013:21.

					
					
						4	In terms of sec. 28(3) of the Constitution, a child means a person under the age of eighteen years.

					
					
						5	These rights are also entrenched in the Constitution.

					
					
						6	United Nations Convention on the Rights of the Child:art. 3.

					
					
						7	Act 38/2005.

					
					
						8	Sec. 28(2) of the Constitution provides: “A child’s best interests are of paramount importance in every matter concerning the child.”

					
					
						9	Sec. 10 of the Children’s Act provides: “Every child that is of such an age, maturity and stage of development as to be able to participate in any matter concerning that child has the right to participate in an appropriate way and views expressed by the child must be given due consideration.”

					
					
						10	United Nations Convention on the Rights of the Child:art. 12. 

					
					
						11	United Nations Convention on the Rights of the Child:art. 12.
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				BRIEF OVERVIEW OF CHILDREN’S RIGHTS

				2.1	The United Nations Convention on the Rights of the Child

				South Africa’s substantial step towards the implementation and protection of children’s rights began in earnest when it ratified international instruments relating to children. South Africa signed the UNCRC on 29 January 1993, with ratification following in June of 1995. As Van Bueren notes, the drafting of the UNCRC launched a new era, positioning children as agents of change rather than merely national citizens. This process enabled them to help formulate global laws regarding their own rights and autonomy.12

				The UNCRC is said to be the most comprehensive human rights treaty and it is also a legally binding document. It is further the most widely ratified international treaty in history13 aimed at respecting, protecting, and promoting the rights and well-being of every child across the globe.14 The current status reflects that nations of the world belonging to the UN have signed and all have ratified the treaty, with the exception of the United States of America.15 This document is widely cited in relation to children’s rights. It promotes the rights of children from birth to eighteen years16 in 54 articles. Its adoption reaffirmed children as rights-holders, as well as promoting the development and the existence of children’s rights as a set of specific human rights that apply to them.17

				The preamble to the UNCRC sets the ethical tone for the entire Convention, making it a legal and social obligation to consider the “best interests” of every child in all actions pertaining to them. It, directly referencing the Declaration of the Rights of the Child, calls on everyone to take into account that “the child, by reason of his physical and mental immaturity, needs special safeguards and care, including appropriate legal protection, before as well as after birth”.18 It further stresses the global reality that “there are children living in difficult conditions, and that such children need special consideration”. It recognises the importance of accelerating international cooperation to improve the living conditions globally, particularly in developing countries.19 The UNCRC considers the importance of the child’s rights, the urgency of ensuring children’s well-being and promotion of their development, protection and participation. It 

				
					
						12	Van Bueren 2016:8.

					
					
						13	Neagu & Wilson 2024:568.

					
					
						14	Goldhagen et al. 2020:3.

					
					
						15	United Nations Convention on the Rights of the Child, United Nations Treaty Collection, Human Rights Chapter IV 2023, https://treaties.un.org/pages/ViewDetails.aspx?src=IND&mtdsg_no=IV-11&chapter=4.

					
					
						16	United Nations Convention on the Rights of the Child:art. 1. The article states: “A child is every human being below the age of eighteen years unless under the law applicable to the child, majority is attained earlier.”

					
					
						17	Cranston 1973:36. Cranston defines human rights as a universal moral right, something which all men, everywhere, at all times ought to have, something of which no one may be deprived without a grave affront to justice, something which is owing to every human being simply because he is human.

					
					
						18	United Nations Convention on the Rights of the Child 1989.

					
					
						19	United Nations Convention on the Rights of the Child 1989.
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				further considers why children should be viewed as right-holders. Goodin and Gibson, in supporting the interest theory in ascribing rights to the immature young, allude as follows:

				[i]t does not matter that right-holders are not in a position to assert rights – or, indeed, even to conceptualize them as rights capable of being exercised. All that matters on this Interest Theory of rights is that right-holders have interests to be protected by such rights. What it is to be a right-holder, on this theory, is merely to be a direct intended beneficiary of someone else’s duty-bound performance. Rights are claims, to be sure. But to qualify as a right-holder one need not necessarily be in a position to press those claims oneself, either directly (by claiming them oneself) or indirectly (by authorizing someone else to claim them on one’s behalf). All that is strictly required is that one have interests which are recognisable by others who are duly empowered, by the moral community more generally, to press those claims on one.20

				2.1.1	A child’s right to participation

				Children’s right to freedom of expression is underpinned by article 12 of the UNCRC. The provisions of article 12 afford children the right to express their views in matters that affect them, and have those views given due weight. Article 12 is arguably the most important contribution of the UNCRC. It is recognised as a general principle for any consideration of children’s participation in the UNCRC, and provides as follows:

				State Parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child.

				For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent with the procedural rules of national law.21

				Although the word “participation” does not appear in the original text of article 12 of the UNCRC, it was adopted by the United Nations Committee on the Rights of the Child in its General Comment No. 12 (2009). The Committee’s description of the term “participation”:

				[i]s now widely used to describe ongoing processes, which include information-sharing and dialogue between children and adults based on mutual respect, and in which children can learn how their views and those of adults are taken into account and shape the outcome of such processes.22

				
					
						20	Goodin & Gibson 1997:188.

					
					
						21	United Nations Convention on the Rights of the Child 1989.

					
					
						22	United Nations Committee on the Rights of the Child 2009. The Committee was established under article 43 of the Convention, which was adopted in 1989 and entered into force in 1990. Its primary mandate is to examine progress made by States Parties in achieving their obligations under the Convention.
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				Consequently, age and maturity are integral in analysing how to implement the right of participation, but do not constitute a threshold for the vesting of the right itself.23 Furthermore, with regard to the right to be heard,24 the UNCRC discourages States parties from introducing age limits in law and practice when determining a child’s capacity.25 While recognising that children’s understanding abilities are not uniformly linked to age,26 there is acknowledgement that the introduction of an age limit would restrict the child’s right to be heard.27 As such, the state must establish mechanisms to effectively solicit and consider a child’s views in all matters affecting them.28

				
					
						23	United Nations Convention on the Rights of the Child:art. 12.

					
					
						24	United Nations Convention on the Rights of the Child:art. 12.

					
					
						25	United Nations Committee on the Rights of the Child 2009:par. 28. It stipulates: “The views of the child must be given due weight in accordance with the age and maturity of the child. This clause refers to the capacity of the child, which has to be assessed in order to give due weight to her or his views, or to communicate to the child the way in which those views have influenced the outcome of the process. Article 12 [of the UNCRC] stipulates that simply listening to the child is insufficient; the views of the child have to be seriously considered when the child is capable of forming her or his own views.”

					
					
						26	United Nations Committee on the Rights of the Child 2009:par. 29. It provides: “[B]y requiring that due weight be given in accordance with age and maturity, article 12 [of the UNCRC] makes it clear that age alone cannot determine the significance of a child’s views. Children’s levels of understanding are not uniformly linked to their biological age. Research has shown that information, experience, environment, social and cultural expectations, and levels of support all contribute to the development of a child’s capacities to form a view. For this reason, the views of the child have to be assessed on a case-by-case examination.”

					
					
						27	United Nations Committee on the Rights of the Child 2009:par. 21. It provides: “The Committee emphasizes that article 12 [of the UNCRC] imposes no age limit on the right of the child to express her or his views and discourages States parties from introducing age limits either in law or in practice which would restrict the child’s right to be heard in all matters affecting him or her. In this respect, the Committee underlines the following:

						− First, in its recommendations following the day of general discussion on implementing child rights in early childhood in 2004, the Committee underlined that the concept of the child as rights holder is ‘... anchored in the child’s daily life from the earliest stage’. Research shows that the child is able to form views from the youngest age, even when she or he may be unable to express them verbally. Consequently, full implementation of article 12 requires recognition of, and respect for, non-verbal forms of communication including play, body language, facial expressions, and drawing and painting, through which very young children demonstrate understanding, choices and preferences;

						− Second, it is not necessary that the child has comprehensive knowledge of all aspects of the matter affecting him or her, but that she or he has sufficient understanding to be capable of appropriately forming her or his own views on the matter;

						− Third, States parties are also under the obligation to ensure the implementation of this right for children experiencing difficulties in making their views heard. For instance, children with disabilities should be equipped with, and enabled to use, any mode of communication necessary to facilitate the expression of their views. Efforts must also be made to recognize the right to expression of views for minority, indigenous and migrant children and other children who do not speak the majority language;
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				The history of child protection includes a history of children becoming more publicly visible.28 The inclusion of children’s right to be heard in the UNCRC relating to matters that affect them is considered as one of the most prominent developments.29 Michael Freeman describes article 12 as the “linchpin”30 of the UNCRC as it recognises children’s autonomy to which every child is entitled to for the simple reason of being human.31 When governments worldwide adopted the Convention in 1989, they formally recognised that every child deserves to be treated with dignity and fairness, protected from harm, empowered to reach their full potential, and granted the right to participate.32 According to the United Nations International Children’s Emergency Fund (UNICEF)’s guiding principles, this right to be heard is not just an add-on, but a foundational value of the entire framework.

				2.2	African Charter on the Rights and Welfare of the Child (ACRWC)

				It is significant that South Africa also ratified the ACRWC.33 The ACRWC was adopted in 1999 to address children’s rights within the specific African socio-legal context. South Africa ratified the ACRWC in 2000, adding to its existing obligations under the UNCRC, which it ratified in 1995. As a state party to both, it is obligated to adhere to the standards set forth by both treaties.34

				Article 7 of the ACRWC stipulates that “[e]very child who is capable of communicating his or her own views shall be assured the rights to express his opinions freely in all matters and to disseminate his opinions subject to such restrictions as are prescribed by laws.”35 This provision is part of the ACRWC’s broader goal of challenging the traditional notion that children in many African countries “are considered incapable of making decisions” and that the responsibility to decide ultimately lies with their parents or male elders.36 As has already been mentioned, the inclusion of article 7 was motivated by the fact that some African states believed that the UNCRC fell 

				
					
						− Lastly, States parties must be aware of the potential negative consequences of an inconsiderate practice of this right, particularly in cases involving very young children, or in instances where the child has been a victim of a criminal offence, sexual abuse, violence, or other forms of mistreatment. States parties must undertake all necessary measures to ensure that the right to be heard is exercised ensuring full protection of the child.”

					
					
						28	United Nations Committee on the Rights of the Child 2009:par. 12.

					
					
						29	Lundy et al. 2019:411.

					
					
						30	Freeman 1994:319.

					
					
						31	Freeman 1994:319.

					
					
						32	United Nations Children’s Fund “The rights of every child: A summary of the United Nations Convention on the Rights of the Child”, https://www.unicef.org/child-rights-convention/convention-text-childrens-version (accessed on 9 December 2023).

					
					
						33	South Africa ratified the ACRWC on 7 June 2000.

					
					
						34	Mezmur 2008:1.

					
					
						35	African Charter on the Rights and Welfare of the Child:art. 7. The ACRWC can be viewed at: https://au.int/sites/default/files/treaties/36804-treaty-african_charter_on_rights_welfare_of_the_child.pdf.

					
					
						36	Chirwa 2002:160; Adejimi 2024:10.
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				short of adequately addressing African concerns. It must, however, be noted that there is a slight difference between article 7 of the ACRWC and article 12 of the UNCRC in relation to children expressing their views. The UNCRC does not only establish the right of the child to freely express opinions but also employs the term “due weight” to be given to the views expressed by children. In other words, children’s views must not only be heard, but they must be given serious consideration in alignment with the age and maturity of the child.

				DOMESTIC LAWS

				3.1	The Constitution

				A fundamental change concerning children’s rights occurred in 1994 with the dawning of the Constitution. The legal foundation of this shift toward equality and non-discrimination is the Bill of Rights. Through the provisions of the Bill of Rights, the government has reaffirmed the Constitution’s commitment to equal rights for all citizens. Consequently, greater emphasis is now placed on the recognition of and respect for children, a particularly vulnerable group often overlooked by society.37 The entrenchment of section 28 in the Constitution has been highlighted by the Constitutional Court as an ‘expansive way’38 of South Africa’s response to international obligations, particularly as a state party to the UNCRC. Section 28(2) of the Constitution furthermore establishes that the best interests of the child are of paramount importance, particularly when it comes to any matter dealing with the child.

				3.2	The Children’s Act 38 of 2005

				The full implementation of the Children’s Act in 2010 fundamentally reshaped the protection and care of children in South Africa. The Children’s Act is regarded as an extensive and comprehensive piece of legislation which reinforces and reaffirms the rights of children as provided for in section 28 of the Constitution.39 The introduction of these new laws relating to children expanded the rights of children; their practical application, however, remains inconsistent. The practical enjoyment of these rights has been hampered by systemic, operational, and financial constraints.40

				
					
						37	Mpofu v Minister for Justice and Constitutional Development and Others 2013 ZACC (15); 2013 (9) BCLR 1072 (CC); 2013 (2) SACR 407 (CC). Van der Westhuizen J, as early as in the first paragraph of the judgement, provides: “Children are a particularly vulnerable group in our society, deserving of protection.”

					
					
						38	Sonderup v Tondelli 2001 (1) SA 232 (CC):par. 16.

					
					
						39	Preamble to the Children’s Act.

					
					
						40	Alshammari et al. 2025:15.
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				3.2.1	Children’s age of consent to medical treatment

				The Children’s Act provides that a child is a person under the age of eighteen years. Furthermore, the Children’s Act considers a child as having absolute individuality, a right-holder who is not merely an extension of his or her parents.41 Sachs J’s observation in this regard is as follows:

				Every child has his or her own dignity. If a child is to be constitutionally imagined as an individual with a distinctive personality, and not merely as a miniature adult waiting to reach full size, he or she cannot be treated as a mere extension of his or her parents umbilically destined to sink or swim with them.42

				Children are considered sufficiently developed, with a sense of responsibility to participate in socio-economic issues, despite lacking the formal legal capacity afforded to adults. The Children’s Act recognises the importance of considering the child’s evolving capacities,43 which includes the right to express their views freely in matters affecting them. Section 129 of the Children’s Act is especially important as it pertains to the consent of children to medical treatment and surgical procedures specifically. Section 129(2) establishes a framework for children consenting to their own medical treatment. It stipulates as follows:

				A child may consent to his or her own medical treatment or to the medical treatment of his or her child if-

				(a) the child is over the age of 12 years; and

				(b) the child is of sufficient maturity and has the mental capacity to understand the benefits, risks, social and other implications of the treatment.

				Section 129 of the Children’s Act has thus introduced a lower age threshold for consent as a means to promote access to health services. The introduction of the lower age threshold is also aimed at enhancing children’s participation in health decisions affecting them in accordance with domestic and international developments.44 

				The age at which a child can individually consent to medical treatment (being twelve years of age) is not the only key issue. In terms of sections 129(2)(a) and 129(2)(b) of the Children’s Act, there are two further criteria to be satisfied before a child can independently access medical treatment. The child must, first, be of “sufficient maturity” and, second, have the decisional capacity to understand the “benefits, risks, social and other implications of the treatment.”45

				
					
						41	Lutchman 2021:621.

					
					
						42	S v M (Centre for Child Law as Amicus Curiae) 2008 (3) SA 232 (CC):par. 18.

					
					
						43	Strode et al. 2010:100.

					
					
						44	Jamieson & Lake 2013:21.

					
					
						45	Ozah 2023:577; Kaime 2009:29. The primary responsibility for deciding what constitutes a risk or a benefit lies with the healthcare professional performing the procedure.

					
				

			

		

	
		
			
				38

			

		

		
			
				Journal for Juridical Science 2026:51(1)	Research Article

			

		

		
			
				3.2.2 Children’s consent to surgery

				With regards to surgery, section 129(3) reads as follows:

				A child may consent to the performance of a surgical operation on him or her or his or her child if-

				(a) the child is over the age of 12 years; and

				(b) the child is of sufficient maturity and has the mental capacity to understand the benefits, risks, social and other implications of the surgical operation; and

				(c) the child is duly assisted by his or her parent or guardian.

				The distinction between section 129(2) and 129(3) recognises that a child might have the capacity to understand a simple treatment but not the complex risks and long-term implications of a major operation. It is submitted that a little reflection will indicate that some difficulties are likely to arise in the construction and application of section 129(3). This is because it has an (unnecessary) additional safeguard regarding a child’s consent to surgical procedures. The child cannot individually decide because “assistance” from a parent or guardian is a requirement. While courts and medical professionals typically prioritise a child’s life over parental objections, section 129(3) appears to grant parental viewpoints disproportionate influence in these critical decisions. By implication, the health care provider will not be able to perform a medical procedure on a minor without the consent of the parent or guardian. In this context, the minor’s wishes may potentially be overridden if the parents or guardians do not provide the required “assistance”. This means that in such a case, only the instructions of the responsible Minister or court-ordered consent will be followed.

				The fact that a minor’s capacity to consent to surgery according to the Children’s Act does not depend solely on his or her maturity but mainly on the child’s age raises an uncertainty. This complicates matters for children who are mature enough to consent to treatment but have not yet reached the age of autonomous consent.

				It is worth reiterating that human rights principles are entrenched in the UNCRC and the ACWRC. The main categories of children’s rights which are central to these legal documents include life and survival rights, protection rights, development rights and participation rights. Participation rights cover children’s freedom to express opinions and influence the decisions in matters affecting their own lives.46 Denying children the opportunities to contribute to decisions that affect their lives due to perceptions from lawmakers and adults who operate with a presumption that children are incompetent, is equivalent to denying children with the opportunities to be independent legal actors. Therefore, adults with positions of statutory authority, for example judicial officers, teachers, socials workers and doctors should avoid paternalistic structures that treat adults as the only decision-makers. Such structures sideline children and prevent them from effective participation in matters that affect their lives.

				
					
						46	Mahlobogwane 2010:244.
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				FOREIGN LEGAL FRAMEWORK AND CASE ANALYSIS

				4.1	United Kingdom (UK)

				Although children under the age of eighteen years are regarded as minors, some parts of the UK deem a child of sixteen years as capable of consenting to treatment.47 The case of Gillick v West Norfolk & Wisbech Area Health Authority48 has, however, allowed English courts establish the test for capacity of a minor in relation to medical and health care practice. In terms of this test, a child can give an autonomous valid consent to medical procedures if he or she is deemed sufficiently mature and intelligent to understand the nature and implications of the proposed procedure. This case concerns a fifteen-year-old girl in the UK who consulted her general practitioner (GP), seeking access to contraception.

				The issue that the court had to determine was whether a medical practitioner in the UK is ever legally allowed to provide contraceptive advice and prescribe contraceptives to a person under the age of sixteen, without parental knowledge or consent. In his leading judgment, Lord Fraser stated that to the extent permitted by the welfare of the child, parental consent may be forsaken in order to give effect to the child’s consent.49 He outlined five pre-conditions regarding when it would be in the interests and welfare of the child to provide advice to a person under the age of sixteen regarding contraception and sexual health without parental knowledge and consent. The conditions are (i) the maturity and intelligence of the child to understand the nature and implications of the treatment proposed; (ii) the child cannot be persuaded to inform their parents, (iii) the child is likely to begin, or to continue having, sexual intercourse with or without contraceptive treatment; (iv) unless the child receives contraceptive treatment, their physical or mental health, or both, are likely to suffer; and (v) it is in the child’s best interests to be given contraceptive advice, treatment or both without parental consent.50

				The matter was heard in three courts, following the applicant’s unsuccessful attempt in the court of first instance. The matter was subsequently heard by the Court of Appeal, which found in Ms Gillick’s favour. The Department of Health and Social Security (DHSS) thereafter appealed to the House of Lords where the guidance was found not to be unlawful. In his judgement, Lord Scarman explained that “the parental right yields to the child’s right to make his [sic] own decisions when he reaches a sufficient understanding and intelligence to be capable of making up his own mind on the matter requiring decision.”51

				
					
						47	England, Scotland, Wales, and Northern Ireland.

					
					
						48	[1985] 3 All ER 402.

					
					
						49	Gillick v West Norfolk & Wisbech Area Health Authority:par. 412. Lord Fraser continues at par. 173 stating that: “It is notorious that children of both sexes are often reluctant to confide in their parents about sexual matters, and […] to abandon the principle of confidentiality […] might cause some of them not to seek professional advice at all, with the consequence of exposing them to ‘the immediate risks of pregnancy and of sexually-transmitted diseases’.”

					
					
						50	Gillick v West Norfolk & Wisbech Area Health Authority [1985]:par. 413.

					
					
						51	Lord Scarman:par. 422.
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				The Lordships declared a child under sixteen as having legal competence to consent to a medical examination and treatment depending on the maturity and intelligence to understand what is involved.52

				Broadly, therefore, it is required that the decision-maker must have (a) the capacity to understand the information, (b) the decision must be based on adequate information provided and (c) the consent must be voluntarily given.53 In this context, the child must possess sufficient maturity and intelligence to understand the treatment as proposed, including the capacity to appraise the nature and implications of the treatment. The court, exercising its authority on the grounds of parens patriae,54 recognised that in certain circumstances and provided certain criteria are satisfied, it is in the best interests or the welfare of the child to consent to medical treatment without parental knowledge or consent. According to Lord Scarman, parental consent is typically required if the child in question is not competent to provide it; however, once the competence of the child has been established, their consent cannot be revoked by their parents’ decision. The final ruling in the Gillick case had a profound impact by challenging the established presumption that children under sixteen lack the capacity to consent. It established that children with sufficient intelligence and maturity to fully understand proposed treatment can consent, bypassing the need for parental approval. The House of Lords held that parental rights to determine a child’s medical care diminish as the child matures, replacing a rigid age-based threshold with a competency-based test.55

				4.2	Australia

				Australian law defines a minor as a person who has not attained the age of eighteen years, which is the age of majority.56 In contrast to New South Wales (NSW) which has enacted specific legislation pertaining to a minor consenting 

				
					
						52	Gillick case [1985].

					
					
						53	Carstens & Pearmain 2007:465; Halushka v University of Saskatchewan [1965] 52 WWR 608 Canada:par. 705. Hall J argued: “In order for consent to be effective, it must be informed consent, freely given and it is the duty of the doctor to give a fair and reasonable explanation of the proposed treatment including the probable effect thereof and any special or unusual risks. Such being the duty owed by a physician to his patient in ordinary medical practice”.

					
					
						54	Laurie 1999:96. Laurie sketches the history of the courts’ parens patriae doctrine as the legal basis for courts’ jurisdiction. He traces it back to feudal times, emanating from “the monarch as the ultimate superior, empowered with jurisdiction […] over the administration of justice in those lands and, indeed, with jurisdiction over the very ‘person’ of those who inhabited the land. In this latter respect the monarch was parens patriae – parent of the country – and, as such, had the right and duty to care for those not able to care for themselves.”

					
					
						55	Griffith 2016:247.

					
					
						56	Humphries-Hart et al. 2023:119; section 1(1) of the Family Law Reform Act 1969 provides: “As from the date on which this section comes into force a person shall attain full age on attaining the age of eighteen instead of on attaining the age of twenty-one; and a person shall attain full age on that date if he has then already attained the age of eighteen but not the age of twenty-one.”
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				to medical treatment,57 most other Australian states lack dedicated legislation on the matter. These states rely on the common law to determine the issue.58 Nevertheless, it is understood that common law recognises that a parent/guardian can concurrently consent to medical treatment until the adolescent reaches the age of eighteen years.59 The case of Secretary of the Department of Health and Community Services v JWB and SMB (commonly known as Marion’s Case)60 developed the Australian common law position. This case involved a fourteen-year-old girl who had multiple disabilities, including intellectual disability. The High Court of Australia ruled that the child’s parents have no power to authorise the sterilisation of a child and that it was within the court’s powers to make orders relating to the welfare of children. The ruling specified certain limitations of parental responsibilities and powers in alignment with Gillick – “parental rights are derived from parental duty and exist only so long as they are needed for the protection of the person and property of the child.’’61 Following the Gillick ruling, the concept of “Gillick competence” gained significant wide acceptance across other common law jurisdictions such as Australia, New Zealand, and Canada, where it was adopted into their respective legal systems as a persuasive and influential standard. The importance of the principles established in this landmark UK decision has been emphasised by the court in the case on Marion when it indicated that the decision “should be followed in this country as part of the common law.”62

				Under the current position, there is no fixed age at which minors are automatically deemed incapable of consenting to medical procedures. Common law further recognises that a minor has the ability to consent to medical treatment when he or she achieves a sufficient understanding and intelligence to be able to understand the likely effects of the treatment.63 Despite the absence of specific legislation in some states and territories, children may still be determined a “mature minor” or Gillick competent. These children will be deemed competent to consent to their own medical care and treatment.64 The Gillick competence standard or the “mature minor” doctrine does not operate as a universal grant of autonomy; rather, it is a fact-specific and functional assessment conducted on a case-by-case basis. It treats children as developing persons with a right to participate in their own health care.

				
					
						57	Section 49(1) of the Minors (Property and Contracts) Act (Act No 60 of 1970). This section covers persons aged fourteen years and above.

					
					
						58	Consent to Medical Treatment and Palliative Care Act 1995 (SA).

					
					
						59	Bird 2011:160.

					
					
						60	(1992) 175 CLR 218; [1992] HCA 15.

					
					
						61	Gillick [1985] par 420.

					
					
						62	Marion’s Case:paras. 237-238 (Mason CJ, Dawson J, Toohey J and Gaudron J).

					
					
						63	Marion’s Case:par. 395.
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				4.3	Canada

				In Canada, children are subject to their parents’ authority and protection. It is generally the parents’ prerogative to make medical treatment decisions on behalf of their children. The Canadian common law, however, recognises the ‘mature minor’ doctrine which essentially accepts that children who are sufficiently mature may consent to their own medical treatment and procedures. In Walker (Litigation Guardian of) v Region 2 Hospital Corp.,65 the New Brunswick Court of Appeal provided an analysis of the mature minor doctrine and its relevance on consent:

				In Canada, the common law recognizes the doctrine of a mature minor, namely, one who is capable of understanding the nature and consequences of the proposed treatment. Accordingly, a minor, if mature, does have the legal capacity to consent to his or her own medical treatment. […] At common law, where a minor is mature, no parental consent is required.66

				The right is applicable so long as the minor understands and appreciates the proposed medical treatment.67 

				The mature minor doctrine has been recognised since 1986, in the case of C. v Wren.68 The case involved a pregnant sixteen-year-old girl who left her parental home and decided to obtain an abortion. The parents were opposed to their child having an abortion and sought to prevent the procedure by relying on the premise that the child lacks capacity to give consent. The court disagreed with the parents and concluded that the girl understood the nature of the procedure and extent of the harm and risks involved. Consequently, her parents’ wishes were disregarded as the girl was found competent enough to provide consent. The court aligned itself with the Gillick test and stated that although parents have a legal right and are typically viewed as best suited to make treatment decisions for their child, such right expires if and when the child is considered to possess sufficient understanding to enable him or her to comprehend fully the proposed medical intervention.

				In the province of British Columbia, the Infants Act69 governs the right of children to consent to medical treatment.70 This is consistent with the Canadian common law that recognised that children could consent to their own medical 

				
					
						65	Walker (Litigation Guardian of) v Region 2 Hospital Corp., 1994 CanLII 4470 (NBCA).

					
					
						66	Walker (Litigation Guardian of) v Region 2 Hospital Corp.:par. 487.

					
					
						67	Hawkins & Curtice 2024:181.

					
					
						68	C. v Wren (1986) 35 DLR (4th) 419 (Alta CA).

					
					
						69	Infants Act, Revised Statutes of British Columbia 1996.

					
					
						70	Section 17 provides: “(2) Subject to subsection (3), an infant may consent to health care whether or not that health care would, in the absence of consent, constitute a trespass to the infant’s person, and if an infant provides that consent, the consent is effective and it is not necessary to obtain a consent to the health care from the infant’s parent or guardian.

						(3) A request for or consent, agreement or acquiescence to health care by an infant does not constitute consent to the health care for the purposes of subsection (2) unless the health care provider providing the health care-
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				treatment. The judgment of the Ontario High Court of Justice in the case of Johnston v Wellesley Hospital71 held that there is no specified minimum age threshold at which children accumulate decisional capacity to provide their own consent regarding medical treatment.72 The condition for decisional capacity is that children should understand the nature and consequences of the proposed medical treatment which is in alignment with the Gillick standard. The case of Gillick established the assessing capacity test, which was applied in the case of A.C. v Manitoba (Director of Child and Family Services).73 In this case, the Supreme Court emphasised that the best interests of the child standard must be applied in a manner that seriously considers children’s views in accordance with their level of maturity as far as treatment decisions are concerned. The court concluded that the views of the minor are to become an “increasingly determinative factor”74 as he or she matures. The “best interests” principle was also emphasised in the case of AB v CD and EF,75 which involved a fourteen-year-old transgender boy who sought gender-affirming medical treatment at age thirteen. In this instance, the child’s endocrinologist recommended that the child should receive puberty-delaying hormone therapy, with the father opposing the treatment. The matter went to court, and a ruling was made in favour of the child, ordering the treatment to proceed.

				Justice Marzari based his ruling on section 41(f) of the Family Law Act.76 This section has incorporated the provisions of section 17 of the Infants Act,77 thus making the specific provision of the Family Law Act subject to section 17 of the Infants Act. In terms of section 17 of the Infants Act, the minor’s effective consent to medical care is determined by his or her understanding of the proposed treatment and its consequences. Further, the health care provider must have found the minor capable of exclusive consent and that the nature of the treatment is in the minor’s best interest.78 The court affirmed the clinical expertise of the doctors regarding the fourteen-year-old child’s competency to consent to gender-affirming hormone treatment. The court therefore made it clear that AB has the exclusive right to consent to the exclusion of his father’s intervention.79

				
					
						(a) has explained to the infant and has been satisfied that the infant understands the nature and consequences and the reasonably foreseeable benefits and risks of the health care, and

						(b) has made reasonable efforts to determine and has concluded that the health care is in the infant’s best interests.”
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						73	2009 SCC 30, [2009] 2 S.C.R.:par. 181.
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						77	Infants Act, 1996.

					
					
						78	Section17(3) provides that the health care provider must: (a) make a reasonable effort to determine that the minor understands the nature and consequences of the treatment, including its risks and benefits, and (b) be satisfied that the treatment is in the best interests of the minor.

					
					
						79	The AB case. The court stated: “Having considered the form of consent signed by A.B. and the evidence of [his psychologist, his physician, and his psychiatrist] 
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				WHEN SHOULD A CHILD BE DEEMED TO BE ‘GILLICK COMPETENT’?

				The notion of Gillick competent has become a medico-legal term and a key platform for medical decision-making in the case of children.80 It is used mostly to assess a functional ability of a child to consent to their own medical treatment.81 This notion presupposes that the consent of a child who is considered Gillick competent carries the same weight and effect as that of an adult and cannot be overridden by the child’s parents.82 Consequently, the child will have the same entitlements as an adult to exercise the right of self-determination. In this regard, Sheriff McGowan stated the following in In Re Houston:

				It seems to me illogical that, on the one hand a person under the age of 16 should be granted the power to decide upon medical treatment for himself while, on the other hand, his parents have the right to override his decision […] [L]ogic demands that the minor’s decision is paramount.83

				The Gillick competent test is also firmly entrenched in the UNCRC. This is because the UNCRC mandates that children capable of forming views have the right to express them freely, with these views being given “due weight” based on their age and maturity.84 The Gillick test may be viewed as the practical mechanism for fulfilling the UNCRC’s requirement to respect a child’s participation and decision-making rights, pushing the boundary of participation toward actual authority. In Re T (Adult: Refusal of Treatment),85 Lord Justice Butler-Sloss concurred with the judgment of Mr. Justice Robins in Malette v Shulman,86 and stated as follows:

				The right to determine what shall be done with one’s own body is a fundamental right in our society. The concepts inherent in this right are the bedrock upon which the principles of self-determination and individual autonomy are based. Free individual choice in matters affecting this right should, in my opinion, be accorded very high priority.

				The court, in the 1992 case of Doyle v Doyle,87 considered the issue of how the wishes of the child should be heard by applying the Gillick competent test. The court observed as follows:

				
					
						I am satisfied that A.B.’s health care providers have explained to A.B. the nature and consequences as well as the foreseeable benefits and risks of the treatment recommended by them, that A.B. understands those explanations and the health care providers have concluded that such health care is in A.B.’s best interests.”
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				If the court is satisfied that the wishes expressed by the child are soundly based and founded upon proper considerations as well thought through as the ability and state of maturity of the child will allow, it is appropriate to have regard to those wishes and give such weight to them as may be proper in the circumstances.88

				As mentioned above, the Gillick competent test does not necessarily reflect on the child’s chronological age to assess his or her level of maturity. Gillick competent acknowledges that the measure of the extent to which a child’s input is considered, requires the child to possess sufficient maturity and intelligence to achieve a comprehensive understanding of the proposed treatment.89

				The British case of Bell v Tavistock and Portman NHS Foundation Trust90 raised controversial issues relating to young persons’ capacity to consent to puberty blockers (PBs) for gender dysphoria. This case concerned a judicial review proceeding brought by two claimants, Keira Bell and Mrs A. Mrs A was the mother of a child presenting with gender dysphoria and who had been referred to Tavistock for treatment, yet she did not receive such treatment. In December 2020, the court ruled in Keira Bell’s favour, thus modifying the Gillick competent test. The court expressed considerable doubt as to whether a person as young as ten years old could possess sufficient understanding and intelligence to be considered legally Gillick competent in order to consent to medical treatment.91 The court subsequently held that it was highly unlikely that children aged thirteen or younger could be considered Gillick competent to consent to PB treatment. The court furthermore observed that:

				It is highly unlikely that a child aged 13 or under would be competent to give consent to the administration of puberty blockers. It is doubtful that a child aged 14 or 15 could understand and weigh the long-term risks and consequences of the administration of puberty blockers.92

				In respect of persons between sixteen and eighteen, the court held that:

				there is a presumption that they have the ability to consent to medical treatment […] [W]e recognise that clinicians may well regard these as cases where the authorisation of the court should be sought prior to commencing the clinical treatment.93

				In September 2021, following the Divisional Court’s judgement barring treatment to under sixteen-year-old children, the NHS appealed the ruling.94 The appeal was successful and the Divisional Court’s decision was subsequently overturned. In its conclusions, the court observed as follows:
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				We should not finish this judgment without recognising the difficulties and complexities associated with the question of whether children are competent to consent to the prescription of puberty blockers and cross-sex hormones. They raise all the deep issues identified in Gillick, and more. Clinicians will inevitably take great care before recommending treatment to a child and be astute to ensure that the consent obtained from both child and parents is properly informed by the advantages and disadvantages of the proposed course of treatment and in the light of evolving research and understanding of the implications and long-term consequences of such treatment. Great care is needed to ensure that the necessary consents are properly obtained. As Gillick itself made clear, clinicians will be alive to the possibility of regulatory or civil action where, in individual cases, the issue can be tested. 95

				In the Bell case the question whether parents could consent to the administration of PBs or any related treatment on behalf of their children was not considered. However, in the English case of AB v CD and others,96 Lieven J re-affirmed Gillick’s ruling that parents’ rights cannot trump the decision of a child who is Gillick competent. However, in situations where the child cannot make the decision, parents have the legal right to provide consent on behalf of such a child.97 In this case, parents sought a declaration to lawfully consent to their child receiving PBs, including a determination whether PBs should be classed as a special category of medical intervention requiring court authorisation. Lieven J also clarified that hormone treatment that suppresses puberty should not “be placed in a special category making it impossible for parents to give legal consent.”98 This meant that parents retained the right to consent to PBs on behalf of their children.

				Although South Africa has made great strides toward recognition of the autonomous rights of children to health care in recent years, the country is yet to develop clear policy guidance to support health care practitioners in assessing a child’s capacity in a consistent manner. According to Daly, the assessment and definition of children’s competence is a significant challenge, marked by a lack of consistent definition and standardised assessment methods “in both professional practice and academia”.99 Professionals often rely on intuitive judgment rather than set guidance, while these intuitive 

				
					
						95	Bell & Anor v The Tavistock and Portman NHS Foundation Trust:par. 92.

					
					
						96	[2021] EWHC 741 (Fam).

					
					
						97	Lieven J noted in par. 68: “Therefore, the issue here is whether the parents’ ability to consent disappears once the child achieves Gillick competence in respect of the specific decision even where both the parents and child agree. In my view it does not. The parents retain parental responsibility in law and the rights and duties that go with that. One of those duties is to make a decision as to consent in medical treatment cases where the child cannot do so. The parent cannot use that right to ‘trump’ the child’s decision, so much follows from Gillick, but if the child fails to make a decision then the parent’s ability to do so continues. At the heart of the issue is that the parents’ ‘right’ to consent is always for the purpose of ensuring the child’s best interests. If the child does not, for whatever reason, make the relevant decision then the parents continue to have the responsibility (and thus the right) to give valid consent.”
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				assessments are highly dependent on the assessor’s personal judgment and can vary widely from one person to the next. The lack of assessment criteria makes it difficult for different assessors to reach the same conclusions on the same level of competence, even when evaluating the same person.100 This calls for set rules or guidelines that will help to standardise the evaluation criteria and mitigate these biases. An important precondition, therefore, is to ensure that there are clear, consistent guidelines that define assessment criteria with varying degrees of granularity.

				It must be noted that the Gillick competence standard is also widely considered by legal and medical professionals to be vague and subjective.101 The Gillick standard is not sufficient on its own as the sole framework to navigate issues about involving adolescents in decision-making.102 Its ambiguity creates significant challenges for health care practitioners in its application.103 Legal and medical professionals have, as a result, supported the necessity of guidelines for assessing adolescents’ capacities and ensuring they are included in their own care. These guidelines should aim to address variations in professionals’ interpretation and balance the adolescent’s evolving wishes with their best interests. For this reason, the National Health Service (NHS) in the UK provides detailed guidance and resources for health care professionals to assess a child’s capacity on a case-by-case basis. They protect patient rights, ensure high-quality, ethical care, and provide legal protection for staff, balancing the child’s increasing autonomy with parental rights.104 Australian states, on the other hand, have also issued guidance, and national bodies have provided resources for health care practitioners, with specific focus on the concept of a “mature minor” who may be able to consent to their own treatment. Canada has also demonstrated greater progress – its provinces provide their members with educational resources, practice guidelines, and training to help them navigate consent laws, including principles for assessing a child’s evolving autonomy and capacity to make decisions.105 South Africa would do well to emulate these international communities in providing clear guidance and training for health care practitioners, particularly because concepts such as “sufficient maturity” and “mental capacity” do not have statutory definitions in the Children’s Act. Emulating international guidelines, such as the UK’s NHS standards or Canada’s Mature Minor Doctrine, could benefit the South African health care system. Furthermore, formalised training based on international benchmarks would provide a more objective framework for these clinical evaluations.
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				CONCLUSION

				As reflected above, South Africa seems to have been outpaced by international jurisdictions in dispensing with the age threshold and encouraging greater involvement of the minor to decide on their medical treatment. The effect of these is in the application of the Gillick competence test. It is clear that the House of Lords in Gillick emphasises that a minor’s capacity to make a decision “is not to be determined by reference to any judicially fixed age limit.”106 Accordingly, Gillick competence became an important precedent in comparable jurisdictions, and a threshold in medical care and medical decision-making cases.

				The Gillick case has also influenced the way in which children and adolescents are treated in matters relating to health care, particularly within clinical decision-making. Understandably, the application of the Gillick case in the context of medical intervention means that a minor, who is presumed sufficiently mature, may provide independent informed consent and afforded an opportunity to consent to any medical treatment that he or she wishes to undergo.

				South Africa has a comprehensive legal framework that can make children’s rights a reality; there is, however, a need to review the Children’s Act 38 of 2005 as well as other statutes relating to autonomous consent to medical care, particularly the age factor as stipulated in section 129 that has introduced a threshold for child consent to medical decisions, including surgical interventions. Further, it must provide practical guidance and training for health care professionals that will help bridge the gap between progressive legislation and its effective implementation.
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