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The South African Schools Act stipulates that school governing bodies are res-
ponsible for drafting certain school policies. This article reports on a qualitative re-
search study conducted in 50 schools in Gauteng to trace the functionality of the
school governing bodies with regard to policy-making. A critical evaluation of the
admission, language and religious policies as well as codes of conduct provides
substantial evidence that school governing bodies are committed to the values of
equality and human dignity, and actively promote non-racism and non-sexism in
their policies.
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significantly changed the way in which schools are governed.

The development of democratic, decentralised school governing
bodies is an attempt to devolve more authority over education mat-
ters and decisions to individual schools and their communities. This
is based on the assumption that governors are in the position to make
decisions that suit the specific needs of the school community as they
best understand the context, culture and needs of the school.

In South Africa the new education legislation and policy have

The first governing bodies were elected in 1997 and subsequent
elections were held in 2000, 2003 and 2006. In terms of the South
African Schools Act (RSA 1996b) (hereafter Schools Act) the HoD in
each province is required to provide introductory training for newly
elected governing bodies and continuing training to governing bod-
ies in order to promote the effective performance of their duties.
Despite training of school governing bodies (SGBs) over a number of
years, research, surveys and reviews on the status and functionality of
SGBs in the country and in individual provinces reveal that concep-
tualisation of what role the SGB has to play in executing its functions
remains a challenge (Bush 2004: 24, DoE 2004: 170).

The Schools Act stipulates that school governing bodies, as the
elected representatives of school communities, are responsible for
drafting certain school policies. The value orientations of each com-
munity influence the development of a school’s policy. The main
values that affect policy formulation are choice, quality, efficiency and
equity (Nieuwenhuis 2007: 56). The way in which a community
expresses its values — setting principles and developing rules (poli-
cies)—reflects what the community regardsasright or wrong (Nieu-
wenhuis 2007: 18). School governing bodies have to reconcile those
aspects that their constituencies value with constitutional values.

Participative decision-making has different meanings for differ-
ent people and in different contexts. The notion of participation and
democracy is still in vogue (Sayed & Carrim 1997: 91). Participative
decision-making and democracy are highly desirable, although very
few school governors have the experience or capacity to fulfil these
roles. Debate, argument, compromise, decision-making and ac-
countability are key characteristics and skills required for effective
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participationand exercising the powersand functions given toschool
governors (DoE 2004: 173).

1. The functioning of school governing bodies:
conceptual framework

Critical evaluation of the functioning of school governing bodies, in
particular their policy-making function, requires an understanding
of the founding values of the Constitution which form the basis of
the legislative provisions for school policies. The development of school
policies cannot be separated from the government’s transformation
agenda for education. Therefore constitutional rights and values, the
provisions in the Schools Act that guide the functioning of school
governing bodies,and the government’s rationale for establishing school
governing bodies have been chosen as frameworks for this study.

1.1 Constitutional rights and values

The Constitution of South Africa (RSA 1996a) enshrines values such
as human dignity, equality, non-racialism and non-sexism. It includes
an entrenched Bill of Rights which guarantees a wide range of rights
and freedoms, including the right to equality before the law and equal
protection and benefit of the law, and unfair protection from unfair
discrimination, on the basis of various listed grounds (Section 9).
Section 7 of the Constitution states that the state (and its representa-
tives) must respect, protect, promote and fulfil the rights contained
in the Bill of Rights. When interpreting the Bill of Rights a forum,
such as the school governing body must promote the values that
underlie an open and democratic society based on human dignity,
equality and freedom (Section 39).

The Constitution contains specific provisions in respect of edu-
cation: everyone has the right to a basic education, including adult
basic educationand to furthereducation, which the state, by means of
reasonable measures, must make progressively available and assess-
able (Section 29(1)). Section 29(2) states that everyone has the right
to receive an education in the official language or languages of his/
her choice in public educational institutions where that education
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is reasonably practicable. In order to ensure the effective access to
this latter right, the state must consider all reasonable alternatives,
including single-medium institutions, taking into account equity,
practicability and the need for redress.

The Bill of Rights explicitly recognises that everyone has the
right to freedom of conscience, religion, thought, beliefand opinion.
Religious observances may be conducted at state or state-aided insti-
tutions provided that these follow rules made by appropriate public
authorities, that they are conducted on an equitable basis and that
attendance of them is free and voluntary (Section 15).

All the rights in the Constitution are subject to reasonable limits.
Reasonable limits may be imposed in terms of a “law of general ap-
plication” provided that the limitation is “reasonable and justifiable
in an open and democratic society based on human dignity, equality
and freedom{...1” (Section 36(1)). This notion of reasonable limits is
concerned with the balancing of competing interests and represents
a mechanism to arbitrate between individual human rights and the
right of government to legislate or take action in the public interest.

Therationaleof the South African government for theestablish-
ment of school governing bodies was to address the inequalities of a
divided education system. The government’s call for greater partici-
pation in education has widespread support. This call is based on the
assumption that, if more people were included in school governance,
democracy in education would be propagated and equality among
schools would be ensured (Dieltiens & Enslin 2002: 5). They argue
that the ideal underpinning democratic school governance is that “if
education shapes democracy, democracy must shape education”.

1.2 Policy-making and the transformation of education
at national level

The democratic government’s transformation agenda for education
was setout in the first White Paper on Educationand Training which
addressed South Africa’s need for a unitary, non-racial, non-sexist
and equitable education system of sustainable quality (DoE 1995).
The second White Paper dealt with the organisation, governance and
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funding of schools (DoE 1996). In terms thereof the new organisation
of schools will by means of their governing bodies promote redress
by equitably using public sources, improving educational quality
and providing for democratic school-based decision-making (DoE
1996). This policy document gave birth to the South African Schools
Act (RSA 1996b).

The policy-making process in South Africa is characterised by
distinct discourses or frameworks. Different forms of ideological,
economic and political discourses influence the policy-making pro-
cess. Soudien ¢ 2/ (2001: 80) explain these discourses as the inter-
section of “what we hope society will become and what we think it
really is between political ideals and economic realities”. At least
three groups of discourses, values and ideals can be identified within
the South African policy context, namely social equality, resource
efficiency and social reconstruction.

The social equality discourse argues that schools have a role to
play to prepare all learners to accept their full social responsibilities.
The resource efficiency discourse is concerned with achieving edu-
cational objectives as far as possible within the economic resources
available. It includes demand and supply factors that determine the
quality of what is available and might be competed for. In other
words, the education one pays for is the education one receives. The
social reconstruction discourse is mostly a normative argument. These
are the normsand valuesaccording to which individuals are expected
to behave. The entire process of reconstruction of society is to re-order
the education system by focusing on the rights and capabilities of
educators, learners and parents.

Thearrival of the new democratic order has brought a commit-
ment to social justice into all decision-making processes (Soudien e/
2001: 90). However, the commitment to social justice has been se-
verely compromised and the discourse of resource efficiency appears
to be preferred to the discourses of social redress and renewal.

Community participation has emotional and popular appeal but
communities divided by class, race, religion, gender and national-
ity often find it difficult to participate and sustain feelings of group
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solidarity (Mbasa & Themane 2002: 89). Sayed & Carrim (1998: 2)
claim, among others, that increasing participation in school govern-
ance will empower disadvantaged communities. However, partici-
pation itself does not guarantee that disadvantaged communities are
able to change their conditions or effectively promote the constitu-
tional rights and values in their schools.

1.3 Legislative provisions for school policies

The National Education Policy Act 27 of 1996 (RSA 1996¢) autho-
rises the Minister of Education to determine education policy with
regard to the planning, financing, staffing, management, monitor-
ing, accreditation of educators, the organisation, management and
registration of education institutions, the admission of learners to
schools, the educator-learner ratio, compulsory school education,
curriculum frameworks, the certification of qualifications, the pro-
vision of education support functions, and the evaluation and well-
being of the education system.

In terms of the Schools Act, policy-making authority has been
allocated to school governing bodies in a number of specific areas. All
functions of governing bodies, whether they are general or allocated,
can be divided into two categories, namely functions of an obligatory
nature and functions of a discretionary nature. There are limits on the
governing body and the DoE to make policy. All policies must be
in accordance with the Constitution, national legislation, provincial
legislation and the relevant regulations. The policy-making functions
of school governing bodies include the following.

1.4 The school’s admission policy (Section 5 of the
Schools Act)

The process of admission of learners is complex and nuanced. It is obvi-
ous that there are various interpretations of the obligations of schools
regarding the admission of learners. The Schools Act determines
that no learner may be refused admission to a public school on the
grounds that his/her parent:
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e isunable to pay or has not paid the school fees determined by the
governing body under section 39;

e does not subscribe to the mission statement of the school, or

e has refused to enter into a contract in terms of which the parent
waives any claim for damages arising out of the education of the
learner.

The admission policy may determine the feeder areas and the
admission age in compliance with the Schools Act, Admission policy
Jor ordinary schools (DoE 1998¢). No admission tests may be adminis-
tered by the governing body or the school. Parents who cannot afford
to pay the school fees must apply for exemption. All applications
for the admission of learners to public schools must be made to the
education department in a manner determined by the HoD.

1.5 The school’s language policy (Section 6 of the
Schools Act)

The governing body may determine the language policy of a school
but may not practise any form of racial discrimination. Learners must
choose the language of instruction when applying for admission toa
school. The Constitution provides for instruction in an official lan-
guage or languages of choice only if practicable. Accordingly, the
Norms and standards for the language policy in public schools (DoE 1997)
states that the minimum number of learners required for a class of
second-language instruction is 40 learners in a grade in a primary
school and 35 ina class in a secondary school.

In terms of the constitutional principle of legality, the govern-
ing body may validly exercise those powers granted to it by law. In a
number of court cases the DoE has usurped the governing body’s right
to make policy without the legislative authority to do so. In the case of
the Western Cape Minister of Education us Governing Body of Mikro
Primary School' the judges found that determining the language po-
licy of an ordinary public school is the function of a governing body
and that the DoE has no power to determine such language policy.

1 Western Cape Minister of Education vs Governing Body of Mikro Primary
School 2005 (10) BCLR 973 (SCA).
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1.6 The school’s religious observance policy (Section 7
of the Schools Act)

Religious observances in a public school may be conducted under
rules issued by the governing body if such observances are conducted
on an equitable basis and their attendance by learners and members
of staff is free and voluntary. Religious education, however, forms
part of the national curriculum and is therefore compulsory for all
learners in public schools. The National policy on religion and education
(DoE 2003) states that:

In all aspects of the relationship between religion and education,

the practice must flow directly from the constitutional values of

citizenship, human rights, equality, freedom from discrimination

and freedom of conscience, religion, thought, belief and opinion.

Public institutions have a responsibility to teach about religion

and religions in ways that reflect a profound appreciation of the

spiritual, non-material aspects of life, but which are different from

the religious education, religious instruction or religious nurture
provided by the home, family and religious community.

School governing bodies have no obligation or authority regarding the
teaching of these compulsory learning programmes.

However, in terms of this policy, school governing bodies are
required to determine the nature and content of religious observances
for educators and learners. This ensures coherence and alignment
with this policy and applicable legislation. It may also determine
that a policy of no religious observances be followed. Where religious
observances are held, these may be determined at any time by the
school, and may form part of school assembly.

1.7 A code of conduct for learners (Section 8 of the
Schools Act)

The code of conduct is aimed at establishing a disciplined and pur-
poseful school environment. The code of conduct for learners may
be developed by the educators or members of the governing body of
a school upon consultation with the learners, parents and educators.
However, the final code of conduct must be adopted by the govern-
ing body. The Guidelines for a code of conduct for learners (DoE 1998a)
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recommends that the purpose of a code of conduct should be to in-
form learners on how to conduct themselves and to provide for their
safety. A code of conduct should contain a set of moral values, norms
and principles for developing learners into responsible citizens. These
guidelines address the format of a typical code of conduct and pro-
vide the following headings:

e Preamble setting out the school’s ethos and philosophy (vision
and mission).

Legal authority (Constitution and Schools Act).

Principles, values and rights of learners such as democracy, non-
discrimination, equality, non-violence, freedom of expression,
human dignity, safe environment and education.

Rightsand responsibilities of learners, including school and class-
room rules, school work, security of property, attendance and the
roles of the Representative Council of Learners (RCL).

Responsibilities of parents regarding the learners’ conduct.

Fair, consistent, corrective and educative disciplinary process.

Punishment, including dispute resolution, counselling, penalties
and corrective measures.

Due process to be followed at disciplinary hearings based on the
right to administrative justice, including the right to appeal
against decisions.

e Criminal offences.

Sections 8(1)and 20(d) of the Schools Act state that the govern-
ing body is responsible for adopting the code of conduct for learners.
This compelling function of the governing body read together with
Section 8(4), which places an obligation on learners to comply with
the code of conduct, clearly provides the legal framework for dealing
with learner discipline in schools.

2. Approach

The qualitative interpretivist-contructivist paradigm is appropriate
for this study as it seeks to establish, explore and construct reality
regarding the policy-making functions of school governing bodies
with a view to assessing their effectiveness in promoting constitutional
rights and values. Inductive theorising was done, implying that one
does not have to do research with previous knowledge, but instead
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make sense of what one finds out only after finding it out (Gillham
2000: 2). In the interpretive paradigm, phenomena are examined in
terms of their culturally derived and historically situated interpreta-
tions (Crotty 2003: 67).

The objectives of this article are to report on the findings of an
analysis of the school policies adopted by school governing bodies and
to examine the extent to which these policies promote constitutional
rights and values in their respective schools. School policy-making
appears to oscillate between members of the governing body and the
school principal, which reflects changing school culture and commu-
nity involvement. It is clear that constitutional values play an import-
ant part in the overall jigsaw puzzle of an effective school in multi-
faceted and multicultural South Africa. This also reflects a process of
evolutionary change to a more democratic way of governing schools.

2.1 Methodology

The qualitative research was conducted in 50 schools in Gauteng to
trace the functionality of school governing bodies with regard to po-
licy-making. The sample includes farm, rural, townships and urban
schools purposively selected to represent different quintiles in terms
of the National Norms and Standards for School Funding (NNSSF)
(DoE 1998) in all the districts of the Gauteng province. The NNSSF
subdivided all schools into five categories called quintiles based on
a set of criteria, including the poverty level of the community the
school serves, and the physical facilities of the school.

The Review of school governance in South African public schools (DoE
2004:121) (hereafter Review) concurs with Sayed ez 2/(2002: 92) who
point out that “many former black schools depended for their policy
guidance on departmental documents” and little evidence was found
of sub-committees established for developing policy concerned with
language and religion. The Review reports on acute literacy and socio-
economic issues affecting participation in governance functions in
both rural and farm schools. In the context of these realities, this
research project sets out to examine how school governing bodies
functioning in differing socio-economic environments promote con-
stitutional rights and values in their school policies.
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Copies of the schools’ admission, language and religion policies
as well as of the schools’ codes of conduct for learners were collected.
Although the members of governing bodies and the principals of 50
schools were interviewed, only 35 schools submitted copies of their
admission, language and religion policies and their school’s code of
conduct. Reasons for not submitting these policies vary from the
non-availability of these policies to a refusal to make copies available
“because they are private documents”. In the study evidence was
collected during the interviews to substantiate the claims made by
respondents regarding the content and implementation of school
policies such as the code of conduct for learners, as well as the admis-
sion, language and religion policies.

At the first level of data analysis the data obtained from each
school were examined to learn as much as possible about the contex-
tual variables that might have a bearing on the aims of the research.
At the second level of analysis the research sought to find general out-
comes that occuracross many cases, and to understand how the policies
developed by governing bodies are qualified by the local conditions
(Merriam 1998: 195). The cross-case analysis specifically examined
how constitutional rights and values such as equality, freedom and
dignity are promoted in the policies developed by the governing bo-
dies. The purpose of the cross-case study was toaggregate these diverse
case studies so that the findings would be cumulative. This method
highlights both the uniqueness and the commonality of the policy-
making functions of governing bodies in a diverse population.

Internal trustworthiness was addressed by using triangulation.
The information obtained during the interviews with school prin-
cipals, chairpersons and other members of the governing bodies was
substantiated by the document analysis. The reliability of the find-
ings lies in the large number of case studies conducted to ensure
consistency in the data collected and the aggregation of the research
findings. This qualitative study focuses on extrapolation rather than
generalisation of the research findings.
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3. Critical evaluation of policies developed by
school governing bodies

Section 28(2) of the Constitution stipulates that “the best interest
of the child is of paramount importance in every matter concerning
the child”. Smit (2007: 61) proposes that governing bodies identify
unifying features and values that do not overemphasise the rights of
individual learners; conversely, the communal rights and values of
groups of learners should not dominate. A governing body should
analyse the facts relating to demography, the majority language and
religion of choice, the cultural background of the school and the
community it serves. Based on such facts the policies should be for-
mulated bearing in mind that diversity should be accommodated as
far as practicable.

3.1 Admission policies

An obvous finding from the admission policies of the sample schools
is that these policies clearly state that there should be no discrimina-
tion on the basis of race, gender, social origin or religion. Values such
as intolerance and unfairness are prohibited. The majority (80%) of
admission policies refer to the Constitution and the Schools Act in
general, but less than 10% of the policies specify the sections. In two
cases the admission policy refers to the “education laws”. The ma-
jority of the township and rural schools’ policies focus only on the
administrative procedures to be followed when learners apply for
admission. These policies are a duplication of the stipulations in the
Admission policy for ordinary public schools (DoE 1998c¢).

A second important finding is that urban schools specifically
mention the feeder areas of their schools:

Pupils from outside the feeder zone will only be admitted if the
parents can assure the school that proper transport arrangements
will be made to get the pupils to school timeously and regularly.

The places available in a school also play a role in the admission of
learners. An example of such an admission policy states:

If the number of requests exceeds the number of places available,
the following criteria will apply:
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1.Children whose home address is in the area served by the school.

2.Children whose parents are employed in the area served by the
school.

3. Children who have brothers or sisters attending the school.

In one school, the policy stipulates the feeder, stating that:

No other school will bring their learners to E (the school) ... Tout-
side the feeder clusters as mentioned above. Our school will only
admit learners from the catchment area as per agreed guidelines.

It is not clear to what these agreed guidelines refer.

A number of schools address the admission of learners with spe-
cial education needs. There is a contradiction in the way schools deal
with learners with special education needs. Although the minority
of admission policies indicates that there will be no discrimination
against learners with special education needs, others clearly distin-
guish between learners with severe disabilities and those who can be
accommodated. The following serves as an example:

The following learners shall not be admitted:

- those with severe mental disability (handicap);
- the visually impaired (Braille);

- the hearing impaired (sign language);

- the physically disabled (ramps).

The following learners shall be admitted:

- those with mild intellectual disability;

- those with attentiveness problems;

- slow learners;

- aggressive learners;

- those with mild social behaviour (stealing and lying).

Inanotherexample, theadmission policy states that the school “abides
by the policy of inclusion, but does not have the facilities to accom-
modate handicapped learners”.

An interesting admission policy stipulates that only the fol-
lowing learners shall be admitted: those whose parents or guardians
undertake to accept the school’s disciplinary policy; those who com-
ply with all applicable legislation that regulates education; those
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whoaccept that the governing body may suspend a learner and refuse
further admission in the case of serious misconduct, and those who
accept that the school provides differentiated education that takes
into account the individual learner’s aptitude and ability.

3.2 Language policies

In contrast with admission policies, the majority (20 policies) of lan-
guage policies examined refer specifically to the Schools Act and the
Language in Education Policy (DoE 1997). It is clear that schools
and their governing bodies are familiar with the requirements of
the Language in Education Policy and promote the right of learners
to receive education in the official language or languages of their
choice, where practicable (Constitution, Section 29).

Primary schools for black learners clearly stipulate which home
language/s will be used in Grades R to 3. Fifteen schools provide for
teaching and learning in at least two languages. Five schools offer
more than two indigenous languages. For example:

Other languages than Sepedi and isiZulu which are already offered
by the school will be offered as and when the need arises and The

school shall offer four home languages, i.e. isiZulu, isiXhosa, Sepe-
diand XiThonga as primary languages in the foundation phase.

One intermediate school offers five indigenous languages. In all these
schools English is the language of teaching and learning from Grades
3to12.

Providing for instruction and learning in indigenous languages
is in line with Minister Pandor’s views. At a media conference on 22
February 2007 she stated: “Thave always supported the use of mother
tongue education in our schools, especially in the foundation phase.
I have always supported the promotion of indigenous languages in
our schools” (Pandor 2007). However, the practicability and benefit
toother learners in the same class have not yet been established. Does
it mean that all instruction and learning support materials are avail-
able in the different languages, or that the teacher uses one language
and code-switch when addressing learners who speak and understand
another language?
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Thirty of these schools specify that the language of communi-
cation in the administration and management of the school and with
the parents is English. However, in two cases the policies show that
translation services will be provided to parents, where necessary. In
two cases the school’s language policy stipulates that the “official
language” of the school is isiZulu although the medium of instruc-
tion is English. Only two language policies mention code-switching
between English and Sesotho. The majority of schools discourage
code-switching because it “excludes” learners who do not understand
the other language/s.

Two different approaches were found in the parallel-medium
schools. In one group communication takes place in both English
and Afrikaans. A small minority of schools uses Afrikaans as their
management and communication language, but provides education
in both English and Afrikaans.

The Afrikaans-speaking schools in the sample clearly state that
the language of teaching and learning is Afrikaans and that English
is their second language. In most cases the Afrikaans schools stipu-
late in their language policies that parallel-medium education will
be offered if the need for English classes arises and it is practicable.

3.3 Religion policies

The findings regarding the religion policies of these diverse schools
can be categorised into three main groups: a clear commitment to
respecting and accepting different religions in the schools; the con-
tent of the religious policies, and the confusion between religious
observances and Religion Education as subject.

The religious policies refer to the constitutional right to free-
dom of religion, belief and opinion. The policies specifically refer to
values such as non-discrimination, respect, no indoctrination and
tolerance. It is clear that school governing bodies are well-informed
about the provisions in the Constitution (Section 15) and the Schools
Act(section 7). Attendance of religious observances is free and volun-
tary, and many schools make provision for learners who choose not to
attend the general assembly.
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A second finding is that 70% of the sample schools indicated
that their schools have adopted Christianity for their observances.
These Christian schools include the majority of black rural and town-
ship schools, the Afrikaans schools and the integrated urban schools.
The religious observances form part of the morning assembly and
include reading from the Bible, singing and prayers. Assemblies are
held between twoand three timesa week. In most of these schools the
school day commences and closes with prayer. This group of schools
also refers to “accepting and practising values such as honesty, dili-
gence, obedience and respect”. One example of a religious policy
states: “These values, truths and virtues are reinforced throughout
the day by integrating them in all learning areas”. One high school
states that “the Christian belief is reflected in the assemblies — as
the majority of learners are Christian”. In the same religious policy
the school:

... endeavours to focus on the basic principles shared by different
religions and denominations, for example honesty, altruism, spi-
ritual enlightenment, kindness and social responsibility rather than

highlighting the differences and creating tension between different
viewpoints.

All the school policies that have adopted Christianity make
provision for learners who do not wish to attend assembly. In 30%
of the schools parents are requested to apply in writing for exempt-
ing their children from attending religious observances. Others ac-
commodate learners who choose not to participate in the Christian
assemblies in classes.

Religion policies that adopt a multi-religious approach consti-
tute 15% of the sample schools. A typical example from such a po-
licy is: “Worship at school assemblies should be representative of as
many faith communities within the school as possible”. This should
be achieved by presenting worship for different faith communities
at different times”. However, the policy also states that “The school
governing body should first gauge local feelings on religion before
multi-religious worship is introduced” and “all religious beliefs will
be catered for”. This wording demonstrates, as in many other policies,
that the governing body has not developed its own policy, but relies
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on departmental policies or other documents from workshops or via
their district offices.

As far as their religion policies are concerned, 12% of the sam-
ple schools declare that they are secular. For example: “R [...}school
shall be a secular school. No member of the school community shall
propagate his/her own religious views with an aim of indoctrination”.
Another policy states: “No particular religious ethos will be domi-
nant over others”.

In only one of the sample schools the religion policy refers to
the Constitution and the Schools Act, but does not indicate how the
school intends to comply with the provisions in the legislation. This
confirms that schools are familiar with the legal requirements but
do not know how to apply the legal principles in the development of
their own religion policies.

A third important finding is that schools confuse religious ob-
servances or religious worship with the teaching of Religion Educa-
tion as part of the National Curriculum Statement. The function
of the governing body to adopt a religious policy for conducting
religious observances (Schools Act, Section 7) does not include any
decision-making authority over the content of the curriculum. In
their religion policies schools duplicate the statements from the Na-
tional Policy on Religion and Education (DoE 2003) on the teaching
of Religion Education as part of the Life Skills Programme.

In general, the religioun policies also address dress codes, diet-
ary obligations and the attendance of prayers during school times as
well as the celebration of religious commemorations. These state-
ments range from a tolerant to restrictive approach. For example:

The SMT should provide for believers who are required to attend
prayer meetings or pray at specific intervals during school time.

Permission will not be granted for practices and rituals that inter-
fere with school attendance and the culture of learning and teaching.

Learners and staff may be absent from school for religious holidays
without being discriminated against.

Children should be allowed to wear a small cross on a chain if it is
part of their religion.
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In a secular school:

No learner or staff member shall be permitted to behave or wear
clothing that adversely compromises the rules and regulations of
the school.

The school tuck shop should comply with the dietary demands of
the learners’ religion.

Statements contained in the religion policies are clearly copied
from documents made available to schools. The majority of religion
policies collected from urban schools indicate that the governing
bodies, in consultation with the parents and the community, have
adopted their own policies. However, many schools in rural and
township areas duplicated the departmental documents without
changing the wording contained in the recommendations. For ex-
ample, sentences include what “schools should do” and which as-
pects they “should provide for”.

3.4 'The code of conduct for learners

It is clear from the codes of conduct analysed in this study that schools
mostly deal with learner behaviour ina punitiveand reactive manner.
The findings of this section fall into three main categories, namely
compliance with the law, the format and content of the codes of con-
duct, and how schools deal with misconduct.

The codes of conduct in general neither mention nor refer to the
Bill of Rights or to the Schools Act, in particular Section 8. In two
cases the codes of conduct still refer to legislation prior to the Schools
Act, and in other examples to the Educators Labour Relations Act
(repealed in 1998), the “National Educators Policy Act” (wrong title
and not applicable to school discipline), the South African Council
for Educators Act (not applicable) and the Constitution in general.
In the cases where disciplinary procedures are mentioned, they refer
only to contacting the parents and informing them of a disciplinary
hearing. Of great concern is the fact that the codes of conduct neither
include the hearing procedures nor inform the learners of their right
to appeal.
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Only one half of the codes of conduct includes its purpose and
often links it to the vision and mission of the school. The majority of
the codes of conduct studied (70%) mainly provide lists of rules or
types of misconduct that will be punished. The lists of school rules or
learner rules are often presented under the following headings:

e School times and arrival at school/Punctuality

e Dress code or school uniform/Appearance

e In the classroom

¢ On the school grounds

e Homework

e During sporting activities/Extra-curricular activities
e Absenteeism

e Cleanliness

* General behaviour

* Out of bound areas/Staffroom.

The codes of conduct obtained from rural schools include rules for
parents and teachers. However, school governing bodies have no au-
thority todevelop codes of conduct for educators. A school governing
body cannot enforce a code of conduct on educators employed by the
State. The South African Council for Educators developed the code
of conduct for educators.

The following example is taken from the code of conduct of a
rural school:

Parent’s rules:

- Pay the agreed school fees upon registration

- It is compulsory for parents to attend meetings

- Monitor the school work for support

- Itis compulsory for parents to honour all invitations to the school
- Parents to come at least once to clean the environment

- Responsible to sign and return slips, or any other document

- Repairany school furniture, school property, materials damaged
by their children.

The following examples of rules for teachers taken from various
codes of conduct were obtained from rural schools:
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Educators will communicate with the parents of the learner by
means of the learner disciplinary note.

No learners should be sent to the shop during contact time.
Be punctual and obedient to school times.

Avoid discrimination of any kind.

As educator I undertake to be prepared and on time for classes.

In the codes of conduct that list punishable misconduct, the fol-
lowing offences are mentioned: rape, indecent assault, sexual harass-
ment, serious intimidation of teachers, theft, robbery, possession of
dangerous weapons, blatant dishonesty, abusive language, abduction
or kidnapping, criminal behaviour, substance abuse and vandalism.

In general the codes of conduct do not distinguish between
serious and less serious offences. The lists of school or learner rules
often appear under headings such as “Learners are to”, “Learners are
notallowed to” or “Learnersare expected atall times to”. Offences such
as disrespect for property, not wearing the correct uniform, not being
neat and clean are listed together with offences such as “carrying and

bringing along any dangerous weapon in the school premises”.

The code of conduct of only one high school addresses learner
pregnancy. The school prefers that pregnant learners “should inform
the school so as to make the necessary arrangements and provide sup-
port concerning school activities”.

Learner appearance and wearing the prescribed school uniform
is one aspect that is addressed in the codes of conduct of all schools.
Typical subheadings refer to uniforms, hairstyles, jewellery, make-
up, nails and hygiene.

Few codes of conduct include punitive actions or sanctions. These
actions range from verbal warnings to suspension. In one or two cases
the code of conduct spells out the sanctions for specific offences. For
example:

Absenteeism — clean the school stoep.
Negligence of school work — water the garden.
Carrying dangerous weapons — take out weeds.

Damaging school property — dig up a big hole for manure.
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An obvious finding is that there is no mention of disciplinary
hearings, no reference to disciplinary committees or any procedures
that will be followed in cases of serious misconduct. In one code of
conduct a procedure for dealing with minor disciplinary problems
states that “the Education Specialist or Senior Teacher must inter-
rogate the child and decide on the form of punishment, e.g. manual
labour, detention, warning or counselling”. In this example the code
of conduct stipulates that if the child fails to co-operate the educator
must refer the child to the disciplinary committee. The disciplinary
committee must “invite the parent, the learner and witnesses to a
formal disciplinary meeting”.

4. Conclusion

InSouth Africaschool governance primarily implies the distribution
ofauthority and voice. Considering all the schools in the country asa
whole, the Schools Act provides for a significant gain in community
involvement. However, the question remains whether the functions
and duties accorded to governing bodies by the Schools Act will be
adequate to achieve the constitutional goal of affirming democratic
values of human dignity, equality and freedom.

In terms of Section 5(5) of the Schools Act, the admission po-
licy of a public school is determined by the governing body of that
school. Although this provision at first appears to confer a substantial
function on the governing body, the provision is restricted by many
conditions with the result that a learner could be denied admission
by a governing body only in exceptional cases. However, there is
substantive evidence that school governing bodies are committed
to the values of equality and human dignity, and actively promote
non-racism and non-sexism in the development of their schools’ ad-
mission policies.

There appears to be ambivalence in the Schools Act: on the one
hand, the state clearly recognises the need to decentralise — thus the
system of school governance by governing bodies (Section 16 (1)) and
the provision for so-called capacity-building of governing bodies in
the Act (Section 19); this could be interpreted as reflecting a long-
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term policy towards gradual devolution of power to the school com-
munity. On the other hand, there appears to be a desire to centralise
decision-making relating to important and sensitive issues such as
the admission and language policies of schools by means of official
admission and language policies. The Constitution recognises and
protects eleven official languages. In practice, however, there is little
doubt that English is the preferred language although it is not the
mother tongue of the majority of the population. The majority of Gau-
teng schools prefer English as the language of instruction in schools.
In principle, the governing body may determine the language policy
of the school but, because of the restricted nature of this function,
it has limited discretion. The Constitution makes provision for the
protection of a diversity of languages, cultural and religious rights,
and recognises the diversity as well as the unity of the South African
nation. However, the Schools Act, by placing the power to determine
the admission and language policies of schools effectively in the
hands of government officials, makes it possible for English to be used
in promoting the ideal of national unity or a single South African
nation to the disadvantage of other official languages.

In primary schools for black learners the governing bodies pro-
mote the use of the learners” home languages in the foundation phase.
In many cases the language policies indicate that three to five home
languagesare used for teaching and learning in the foundation phase.
It is, however, not clear whether these schools are able to provide
the learners with instruction and learning support materials in all
these indigenous languages. Providing education in one language
and translating certain concepts into others or giving instructions in
another language might not be in the best interest of learners in the
foundation phase. Providing basic education in the official language
or languages of the learners’ choice can be fraught with difficulties.

The right to freedom of conscience, religion, thought, belief
and opinion in Section 15(1) of the Constitution has important im-
plications for education. The issue is how this right is exercised in
the educational environment. Religion Education is only a small com-
ponent of one of eight learning areas that are studied in the General and
Further Education and Training bands (DoE 2003: 19). However, in

251



Acta Academica 2009: 41(2)

promoting religious freedom, school governing bodies overempha-
sise the teaching of Religion Education and attempt to follow a multi-
religious approach, even if the communities they serve proclaim to
prefer Christianity. In the minority of schools where the governing
bodies have decided to adopt a secular approach and all forms of
religious activities are prohibited, the right to religious freedom of
both learners and educators could be jeopardised.

School governing bodies constantly receive documents from the
DoE and without questioning the legality and correctness of the con-
tent enforce compliance from everyone under its authority. The Na-
tional policy on religion and education (DoE 2003) received considerable
media coverage and resulted in many misconceptions relating to the
practical implementation of the outcomes for Religion Education
stated in the National Curriculum Statement for the Life Orienta-
tion Learning Area (DoE 2002). Jansen (2001: 272) warns about the
fact that unguarded statements and thoughtless decisions of senior
bureaucrats in the DoE may lead to incorrect interpretation and im-
plementation of policies in schools and classrooms. The religious
policies of the sample schools show that governing bodies duplicate
the guidelines and recommendations taken from official documents
regarding the promotion of religious diversity and simultaneously
proclaim their schools to observe Christianity by means of Scripture
reading, hymn singing and prayers.

Alack of learner discipline is a serious problem in South African
schools. Schools often react to these problems with reactive punitive
strategies (Rossouw 2007: 79). The basic approach in the formu-
lation of a code of conduct should be positive and preventative in
order to facilitate constructive learning. As learners are compelled
to comply with the code of conduct, they must be consulted when
the code of conduct is drafted. All learners must be informed about
its contents, which should list, in positive terms, the things learners
may not do or should do, as well as communication channels, griev-
ance procedures and processes in conducting a fair hearing.

Acodeofconductisaformofsubordinatelegislationin thesense
that it should reflect the democratic principles of the Constitution
by supporting the values of human dignity, equality and freedom. For
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this reason it is important that a code of conduct indicate the legal
authority by referring to the applicable section in the Constitution
and Schools Act (as amended).

Despite the fact that problems relating to learner discipline
such as violence and serious assault, vandalism of school property,
bullying, sexual abuse and disruption of education are reported in
the media on a daily basis and that the fundamental right of learners
to a basic education is infringed by this behaviour, the content of the
codes of conduct does not demonstrate an understanding or ability of
school governing bodies to address learner behaviour effectively.

The disciplinary procedures and consequences for serious mis-
conduct should meet the demands of both substantial and procedural
fairness, something which can be ensured by properly prepared and
written documents such as a code of conduct. Seeing that discipli-
nary actions are by nature administrative actions, governing bodies,
in particular their disciplinary committees, should be aware of the
fact that disciplinary actions may also be judicially reviewed by a
court or tribunal. The DoEs are therefore advised to provide the neces-
sary support to all governing bodies in this regard. Section 19 of the
Schools Act stipulates that the Head of the Provincial Department
must ensure that principals and other officials of the DoE render all
necessary assistance to governing bodies in the performance of their
functions in terms of this Act. This support function must include
providing applicable training programmes for newly elected mem-
bers of the governing body and continuing training to promote the
effective performance of their functions (Joubert 2007: 40).
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